No. 15419 


Auited States 
Court of Appeals 


for the Pinth Circutt 


UNITED STATES OF AMERICA, 
Appellant, 
VS. 


A. G. RUSHLIGHT & CO., a corporation, 
Appellee. 


Transcript of Record 


ee 


Appeal from the United States District Court for the 
District of Oregon 


Fd fe 
APR 10 1957 


PAUL P. O‘BnI EN, Crenk 


Phillips & Van Orden Co., 870 Brannan Street, San Francisco, Calif.—4-5-57 


No. 15419 


Anited States 
Court of Appeals 


for the Minth Circuit 


UNITED STATES OF AMERICA, 
Appellant, 
VS. 


A. G. RUSHLIGHT & CO., a corporation, 
Appellee. 


Transcript of Record 


Appeal from the United States District Court for the 
District of Oregon 


ili 


Notice of Appeal Dated: 


Oct. 29, 1956........0 00% ....... 2 rrr 43 
Jan, 08, 1957......0e.1ae. . 73 
Names and Addresses of Attorneys........... 1 
OOMNVON, oe ta en oe oe gles o 2 By 
Order Extending Time to File Record and 
Docket Appeal .................. ) nn 44 
Pre-Trial Order ...........-@igee eee 13 
Statement of Points and Designation of Record 
(Appellant’s—USCA) ..............33088e 114 
Transcript of Proceedings and ‘Testimony 
(Portions) «....0..:Qegee.. age ee 715 
Witness: 
Williams, A. N. 
—irect, .. «sae. . +s cugaes » eis 75 
SOROS eer =... 2s OReaac e  e - ee 93 
—Tedirect .....0.50cseeee ese 109 


NAMES AND ADDRESSES OF ATTORNEYS 


CHARLES Kk. RICE, 
Assistant Attorney General, 


LEE A. JACKSON, 
Attorney, 
Department of Justice, 
Washington, D. C., 


C. E. LUCKEY, 
United States Attorney, 


EDWARD J. GEORGEFF, 
Assistant United States Attorney, 
United States Courthouse, 
Portland, Oregon, 


For Appellant. 


HUTCHINSON, SCHWAB & BURDICK, 
DENTON G. BURDICK, Jr,, 


420 Equitable Building, 
Portland 4, Oregon, 


For Appellee. 


4 Umted States of America vs. 


ITT. 
James W. Maloney was, from July 17, 1933, to — 
September 1, 1947, the Collector of Internal Rev- | 
enue for the District of Oregon, and Hugh H. 
Earle was, from September 1, 1947, to November 
1, 1952, the Collector of Internal Revenue for the 
District of Oregon. At all times subsequent to Octo- | 
ber 30, 1952, R. C. Granquist has been the District 
Director of Internal Revenue for the District of 
Oregon. 
Ne 
On or about March 15, 1944, plaintiff filed with 
the Collector of Internal Revenue for the District | 
of Oregon its corporation excess profits tax return 
for the calendar year ending December 31, 1948, 
and on or about June 1944 the Commissioner of 
Internal Revenue made an assessment against the 
plaintiff for excess profits taxes for said year in 
the amount of $96,802.87, which amount was paid 
to James W. Maloney and Hugh H. Earle, as Col- 
lectors of Internal Revenue, and R. C. Granquist 
as District Director of Internal Revenue, on the 
dates and in the amounts as follows: 


Collector or Director Date of Amount of 

to whom Paid Payment Payment 
James W. Maloney.................-.-- March 15, 1944 $ 3,988.60 
James W.. Wlaloney..-2:..:---22-, July 5, 1944 4,412.83 
JamesgWV. Maleney...as:.......% October 30, 1944 16,046.93 
James W. Maloney..............-.... November 25, 1944 10,000.00 
James W. Maloney................----- March 13, 1945 25,084.08 
jet pe 21 oe ee oremaaaee ee March 31, 1952 32,401.25 
moehett..(Barle Soe eee April 16, 1952 4,275.99 
ResGeGranguigt....ies eo November 19, 1952 593.19 


Yotal 2... $ 96,802.87 
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V. 

That prior to the expiration of the time pre- 
scribed in Section 275 of the Internal Revenue 
Code for the assessment of excess profits taxes, the 
Commissioner of Internal Revenue and the plain- 
tiff, pursuant to Section 276(b) of the Internal 
Revenue Code, agreed in writing that excess profits 
taxes of plaintiff for the year ending December 31, 
1943, might be assessed at any time prior to June 
30, 1949, and pursuant to Section 322¢b)(3) of the 
Internal Revenue Code the time within which 
plaintiff could claim the refund of any overpay- 
ment in its excess profits tax for said year 1943 
was extended to and including December 31, 1949. 


VI. 

On or about August 23, 1948, plaintiff filed with 
the Tax Court of the United States in the case of 
A. G. Rushlight & Co. vs. Commissioner of In- 
ternal Revenue, Docket No. 20053, its verified peti- 
tion, copies of which were served upon the Com- 
missioner of Internal Revenue on or about August 
23, 1948. 

VII. 

That said petition before the Tax Court set forth 
in detail all of the facts, grounds, and reasons 
which plaintiff claimed resulted in an overassess- 
ment in its excess profits taxes for the year ending 
December 31, 1948, in an amount not less than 
$54,218.68. 

VITI. 
That during the period from August 23, 1948, to 
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and including August 6, 1953, plaintiff, through its 
representatives, officers, attorneys and accountants, 
conferred with representatives of the Commissioner 
of Internal Revenue in regard to all of the matters 
set forth in its said petition, which matters peti- 
tioner contended required a determination by said 
Commissioner of Internal Revenue that there had 
been an overassessment and overpayment of plain- 
tiff’s excess profits taxes for said year 1943. 


dex 

That on August 6, 1953, the Tax Court of the 
United States ordered that said proceeding before 
the Tax Court of the United States in so far as it 
related to petitioner’s excess profits taxes for the 
tax year ended December 31, 1943, be dismissed for 
lack of jurisdiction. Plaintiff alleges that said Tax 
Court did not have jurisdiction over plaintiff’s 
claim that there had been an overassessment in its 
excess profits taxes for said year 1943. 


ee. 

On or about Angust 28, 1953, the Commissioner 
of Internal Revenue determined that there was an 
overassessment of plaintiff’s excess profits taxes for 
the year ended December 31, 1943, in the sum of 
$65,905.29. That said determination was based upon 
the facts, grounds and for the reasons set forth 
by plaintiff in its petition before the Tax Court 
as heretofore alleged. 

ale 
That said R. C. Granquist, as District Director 
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of Internal Revenue, refunded to plaintiff the 
amounts of $32,401.25, $4,275.99 and $593.19, being 
the payments made by plaintiff on account of ex- 
cess profits taxes for said year 1948 on the respec- 
tive dates of March 31, 1952, April 16, 1952 and 
November 19, 1952. 
IE 

That said Commissioner of Internal Revenue 
and District Director of Internal Revenue have 
failed, refused and neglected to refund to plaintiff 
the balance of said overassessment, namely, the sum 
of $28,634.86. 

XA 

On January 6, 1954, plaintiff filed with the Dis- 
trict Director of Internal Revenue for the District 
of Oregon for transmission to the Commissioner 
of Internal Revenue an amended claim for the re- 
fund of the sum of $66,832.82 excess profits taxes 
for the taxable year ending December 31, 1943, 
upon the ground that the petition of plaintiff be- 
fore the Tax Court of the United States which was 
filed with the Commissioner of Internal Revenue 
constituted a claim for the refund of said 1943 ex- 
cess profits taxes and that said petition was acted 
on as such by said Commissioner of Internal Rev- 
enue; and upon the further ground that all of the 
facts and contentions of the plaintiff which re- 
sulted in a determination by said Commissioner 
that there was an overassessment in said excess 
profits taxes were set forth in full in said petition. 
That on June 1, 1954, the plaintiff was given the 
statutory notice of the disallowance of said amended 
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refund claim as is provided in Section 3772(a) (2) 
of the Internal Revenue Code. 


Count IT. 
For a second and further separate claim, and in 
the alternative, plaintiff alleges: 


iL 
Plaintiff realleges the allegations contained in 
paragraphs I, II, IIT and IV of its first separate 
claim. 
aR 
That on August 23, 1948, and within the period 
of time allowed by law for filing claims for the 
refund of excess profits taxes for plaintiff’s tax- 
able year ending December 31, 1943, plaintiff caused 
a petition to be served on the Commissioner of 
Internal Revenue which petition set forth in detail 
the facts, grounds and reasons why the plaintiff 
was entitled to the refund of not less than $54,- 
218.68 in excess profits taxes for the plaintiff’s 
taxable vear ending December 31, 1948, and de- 
manded that there be refunded to plaintiff excess 
profits taxes which had been illegally assessed 
against plaintiff for the reasons set forth therein. 


Js 
That the Commissioner of Internal Revenue had 
under consideration the matters referred to in said 
petition until approximately August 28, 1953, at 
which time said Commissioner and plaintiff reached 
an account stated, and it was agreed that there 
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had been an overassessment and overpayment by 
plaintiff of excess profits taxes for the year ending 
December 31, 1943, in the sum of $65,905.29. 


IV. 

That no part of said overassessment and over- 
payment has been refunded to plaintiff except the 
sum of $37,270.43, and defendant has failed, refused 
and neglected to refund the balance of said ad- 
mitted overassessment to plaintiff, and there is now 
due and owing to plaintiff by defendant the sum 
of $28,634.86, together with interest thereon at the 
rate of six per cent per annum from the respective 
dates of the payment thereof. 


Wherefore, plaintiff prays for judgment against 
defendant in the sum of $28,634.86, together with 
_ interest thereon from the respective dates of the 
payment thereof, and for its costs and disburse- 
ments ineurred herein. 


/s/ DENTON G. BURDICK, JR. 
CAKE, JAUREGUY & HARDY, 
Attorneys for Plaintiff 


[Mndorsed]: Filed July 14, 1954. 


[Title of District Court and Cause. ] 


ANSWER 


Count I. 
_ The defendant by its attorney, Clarence Edwin 
Luckey, United States Attorney in and for the 
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1954 plaintiff filed with the District Director of 
Internal Revenue for the District of Oregon for 
transmission to the Commissioner of Internal Rev- 
enue claim for refund of the sum of $66,832.82 
excess profits taxes for the taxable year ended De- 
eember 31, 1943; that on June 1, 1954 plaintiff was 
given the statutory notice of the disallowance of 
said purported amended refund claim, as provided 
by Section 3772(a)(2) of the Internal Revenue 
Code; and for further affirmative answer defendant 
avers that no prior claim for the taxable year ended 
December 31, 1943 was ever filed by the plaintiff 
for the recovery of the taxes in question or any 
other tax for said year. 


Count IT. 

For its answer to the second and further separate 
claim, and in the alternative as set out in Count II 
the defendant states: 

1. The defendant realleges its answers to al- 
legations contained in Paragraphs I, 11, T angany 
of plaintiff’s first separate claim. 

2. Denies the allegations of Paragraph II, save 
and except it is admitted that on August 23, 1948 
the plaintiff filed a petition with the Tax Court 
of the United States, as is alleged and averred in 
Paragraph VI of Count I of its complaint; and a 
eopy thereof was served on the Commissioner of 
Internal Revenue. 

3. Denies the allegations of Paragraph III, save 
and except it is admitted and averred that the 
Commissioner of Internal Revenue had under con- 
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sideration the petition of the plaintiff before the 
Tax Court until August 6, 1953, when the Tax 
Court ordered that said proceeding in so far as 
related to petitioner’s excess profits taxes for the 
tax year ended December 31, 1948, be dismissed 
for lack of jurisdiction. 

4, Denies the allegations of Paragraph IV, save 
and except it is admitted that there had been re- 
funded to plaintiff the sum of $37,270.43. 


Wherefore, having fully answered both Counts 
‘TI and II of the plaintiff’s petition, the defendant 
prays for judgment in its favor for dismissal of 
plaintiff’s cause of action as to each count for costs 
and all other proper relief. 


C. E. LUCKEY, 
Attorney for the Defendant, United 
States Attorney, 
/s/ EDWARD J. GEORGEFF, 
Assistant United States Attorney 


Affidavit of Service attached. 
[Endorsed]: Filed September 10, 1954. 


[Title of District Court and Cause. ] 


PRE-TRIAL ORDER 


This cause came on regularly for pre-trial con- 
ference hefore the undersigned Judge of the 
above-entitled court, on the 8th day of February, 
1956. Plaintiff appeared by Denton G. Burdick, Jr., 
one of its attorneys, and the defendant appeared 
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by C. E. Luckey, United States Attorney for the 
District of Oregon, and Edward J. Georgeff, As- | 
sistant United States Attorney for the District of 
Oregon. | 
— Nature of the Case 

The question presented in this case is whether 
the plaintiff is entitled to recover the balance of 
$30,860.94, representing a part of an overpayment 
of plaintiff’s excess profits tax liability for the tax- — 
able year ended December 31, 1948, in the amount 
of $65,905.29. Of said overpayment, the sum of 
$35,044.35 has been refunded to the plaintiff by the 
Commissioner. 

The parties, with the approval of the court, 
agreed on the following: 


Agreed Facts 
I. 

During all the times herein mentioned, the plain- 
tiff was and is a corporation organized and exist- 
ing wnder and by virtue of the laws of the State 
of Oregon, with its office and principal place of 
business in the City of Portland, County of Mult- 
nomah and State of Oregon. At all times herein 
mentioned, the defendant United States of America 
was and now is a corporation sovereign and a body | 
politic, and the court has jurisdiction of this action © 
under and by virtue of Title 28, Section 1346(a) (1), 
United States Code. 

Jie 

James W. Maloney was, from July 17, 1933 to | 
September 1, 1947, the Collector of Internal Rev- 
enue for the District of Oregon, and Hugh H. | 
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Earle was, from September 1, 1947 to October 30, 
1952, the Collector of Internal Revenue for the 
District of Oregon. At all times subsequent to Octo- 
ber 30, 1952, R. C. Granquist has been, and now is, 
the District Director of Internal Revenue for the 
District of Oregon. 

TTT. 

Plaintiff timely filed with the then Collector of 
Internal Revenue for the District of Oregon its 
corporation excess profits tax return for the tax- 
able year 1943, disclosing thereon an excess profits 
tax lability of $96,802.87, which amount was duly 
assessed by the Commissioner against the plaintiff 
and was paid by the latter on the dates and in the 
amounts as follows: 


Collector or Director Date of Amount of 
to whom Paid Payment Payment 
James W. Maloney..................-- March 15, 1944 $ 3,988.60 
James W. Maloney:.....2......-..-. July 5, 1944 4,412.83 
James W. Maloney.................... October 26, 1944 16,046.93 
James W. Maloney....................- November 25, 1944, 10,000.00 
James W. Maloney..................--. March 13, 1945 25,084.08 
liveeti. atle........--.-..--.--.------4 April 9, 1952 32,401.25 
by way of credit 
Pine Weblo Warle...se acess a April 23, 1952 4,275.99 
by way of credit 
PRO Granginist....202scccscecs- November 19, 1952 593.19 
by way of credit 
IV. 


Prior to the expiration of the time prescribed 
in Section 275 of the Internal Revenue Code of 
1939 for the assessment of excess profits taxes, the 
Commissioner of Internal Revenue and the plain- 
tiff, pursuant to Section 276 (b) of said Code, 
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agreed in writing that excess profits taxes due from 
plaintiff for the year ended December 31, 1943, 
might be assessed at any time on or before June 
30, 1949. By reason of said written agreement be- 


tween the parties and the provisions of Section | 


322(b) (8) of the Internal Revenue Code of 1939, 


the time within which plaintiff might file a claim | 
for refund of excess profits tax for the year ended | 


December 31, 1943, was extended to December 31, 
1949. 
V 


By notice of deficiency duly mailed by the Com- | 


missioner to the plaintiff on May 28, 1948, includ- 
ing the explanatory statement attached thereto, the 
Commissioner notified plaintiff of his determina- 
tion of deficiencies in its income tax habhilities for 
the taxable years 1943 and 1944 in the respective 


amounts of $1,068.61 and $2,262.52; of a deficiency | 


in its excess profits tax liability for the taxable 
year 1944 in the amount of $78,224.98, and of an 
overassessment of its excess profits tax Hability for 
the taxable year 1943 in the amount of $12,853.92, 
as shown by Pre-trial Exhibit No. 1, which is a 
true and correct copy of the notice of deficiency, 
inclusive of the explanatory statement, as aforesaid, 
so mailed by the Commissioner to the plaintiff on 
the date aforesaid. Said notice, including said ex- 
planatory statement, (Pre-trial Exhibit No. 1), is 
hereinafter referred to as the ‘‘notice of deficiency”. 


VI. 
Said overassessment of $12,853.92 for the taxable 


Se ee 
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year ended December 31, 1948, was arrived at by 

the Commissioner of Internal Revenue by certain 
adjustments made by him in plaintiff’s net income 
for the years 1943 and 1945, as set forth in said 
notice of deficiency, as follows: 


Taxable Year Ended December 31, 1943 
Adjustments to Net Income 


Net income as disclosed by return.............--....-scee-e----00-0 $138,362.94 
Unallowable deductions and additional income: 
(2) Pasinerisihip imeome imcreased.........-..---....-2--c::2 37,040.92 
(1)! SeUkee, CeLanvitd ters a ine i nenmmnnne NEE 378.61 
Won Badedebis decreased <2.c....2:.c0000.0..00.2.2..50c. eee 7,505.33 
(elemallowable Expenses .........-------.2-c-sc:eo:--occeeceesceees 12,284.81 
(e}Peinventories understated ......-.........-......0---2-s Ta lOi32 
TRO) a or et As $213,082.93 
Non-taxable income and additional] deductions: 
(1) Bonuses accrued —............--...---...--.--- $ 2,421.54 
(g) Depreciation increased ................--.- 1,050.39 
(h) Net operating loss deduction .......... 87,764.98 91,236.91 
INetameomes saditisted.....:....c2.2-5:2 ee $121,846.02 


Computation of Net Loss Carry Back 
from Year 1945 


Net income for year 1945 as disclosed by return........ $ (107,445.66) 
Unallowable deductions and additional income: 


(a) Adjustment of inventories............ $ 7,982.67 
(5) Wmrecorded sales -2u.............20.... D3,0TO.AT 
(c) Insurance on officer’s life.............. 1,213.92 
(d) Coos Bay option charged off........ 1,000.00 
(e) Unallowable expenses ..............---- 7,729.46 
(f) Revits received .............8....00. 435.00 
(g) Contract income understated ...... 10,754.90 
(ayebonus Joe Sax ............00.......-. 10,744.57 63,433.99 


OF Oe les scan sven sets eeces cist 2ss:22--: $ (44,011.67) 
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Non-taxable income and additional deductions: 
(i) Contracts completed in 1944........ $41,104.38 
(j) Additional depreciation ................ 2,648.93 43,753.31 


Ne@operatine loss carry back@=._2. ee. eee $ (87,764.98) 


Said adjustments and computations above set forth, 
based upon the applicable tax rates for said years, 
resulted in the determination by the Commissioner, 
as stated above, that there had been an overassess- 
ment in plaintiff’s 1943 excess profits tax in said 
sum of $12,853.92, which said amount is the cor- 
rect amount of overassessment based on the above 
figures. 
alle 

On August 23, 1948, plaintiff filed with The Tax 
Court of the United States in the case of A. G. 
Rushlight & Co., an Oregon corporation, Petitioner, 
vs. Commissioner of Internal Revenue, Respond- 
ent, at Docket No. 20053, a verified petition relat- 
ing to plaintiff’s income and excess profits tax ha- 
bilities for the taxable years 1943 and 1944, two 
copies of which were served upon the Commissioner 
by the Clerk of said Tax Court, in accordance with 
Rule 12 of the Rules of Practice of that court. A 
true and correct (photostatic) copy of the petition 
so filed by plaintiff with said court is attached 
hereto and made a part hereof as Pre-trial HEx- 
hibit No. 2. 

VIII. 

On August 6, 1953, The Tax Court of the United 
States entered its order in the proceeding at Docket 
No. 20053, captioned as aforesaid, in words and 
figures as follows: 
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“Order 

“The above-entitled proceeding came on for 
hearing at Portland, Oregon, on July 21, 1953, on 
respondent’s motion to dismiss the proceeding for 
lack of jurisdiction insofar as relief was prayed 
for in connection with petitioner’s excess profits 
taxes for the taxable year ended December 31, 1943. 
The matter was argued by counsel for the parties 
and, it appearing that respondent did not deter- 
mine a deficiency in excess profits taxes for the 
taxable year 1943 but did determine an overassess- 
ment for that year, the premises considered, it is 


“Ordered: That the proceeding be and the same 
is hereby dismissed for lack of jurisdiction insofar 
as it relates to petitioner’s excess profits taxes for 
the taxable year ended December 31, 1943.” 


Toisas 

(a) On July 21, 1953, there was filed with The 
Tax Court of the United States, sitting at Port- 
land, Oregon, in the proceeding at Docket No. 
20053, as aforesaid, the written stipulation of the 
parties to that proceeding, in words and figures as 
follows: 

“Stipulation 
‘It is hereby stipulated and agreed: 


‘“(a) That there is a deficiency in Federal in- 
come tax dne from this petitioner for the taxable 
year 1943 in the amount of $1,647.44. 


‘‘(b) That there are deficiencies in Federal in- 
come tax, excess profits tax and penalties due from 
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this petitioner for the taxable year 1944, in the 


amounts as follows: 
Deficiency Sec. 293 (a) 


Tax Penalty 
Income tax 22 $ 3,972.41 $ 143.70 
Excess promiastax 222 === 59,264.07 3,694.62 


“ce) That there is no section 2938(b) penalty or | 


section 291(a) penalty due from this petitioner for 
the taxable year 1944. 


“It 1s hereby stipulated and agreed that effective 
upon the entry of the Court’s decision, petitioner 
waives the restrictions, if any, contained in the ap- 
plicable sections of the Internal Revenue Code and 
amendments thereto, upon the assessment and col- 
lection of said deficiencies in tax and penalties, plus 
interest as provided by law. 


“Tt is further stipulated and agreed that the 
Court may deny petitioner’s prayer for relief as 
contained in paragraph (a) of the petition herein, 
relating to excess profits tax for the taxable year 
1943, on the ground that the Court is without jur- 
isdiction thereof by reason of the fact that the 
Commissioner has not determined a deficiency in 


petitioner’s excess profits tax for that taxable 
paragraph (a) of the peti- | 
tion herein’, as contained in the last quoted para- 
graph, refers to paragraph (a) of plaintiff’s prayer | 


year.’’ (The phrase “ 


for rehef appearing on page 17 of its petition so 


filed with the Tax Court on July 21, 1953. (See | 


Pre-trial Exhibit No. 2.)) 


(b) On August 6, 1953, The Tax Court of the 
United States entered its decision in the proceeding 


| 
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at Docket No. 20053, as aforesaid, in words and 
figures as follows: 
“Decision 

“That there is a deficiency in income tax for the 
taxable year 1943, in the amount of $1,647.44; that 
there are deficiencies in income tax, excess profits 
tax, and penalties due for the taxable year 1944, 
in the amounts as follows: 

Deficiency Sec. 293 (a) 


in Tax Penalty 
Wmcome tak ciccceesccncas § 3,972.41] $ 143.70 
Wxcess profits tax .2.......... 59,264.07 3,694.62 


That there is no section 293(b) penalty or section 
291(a) penalty due for the taxable year 1944.’’ 
Said decision became final on November 6, 1953. 


ne 

The deficiencies in income tax and excess profits 
tax and penalties as shown by the stipulation of 
the parties, referred to in paragraph IX (a), above, 
and by the decision of the Tax Court, referred to 
in paragraph TX (b), above, were and are the con- 
sequence of various income and expense adjust- 
ments and/or other changes agreed upon by and 
between the plaintiff and the Commissioner, as a 
result of the negotiations hereinafter referred to, 
between the plaintiff and the Commissioner, the 
latter acting through his then Technical Staff, as 
was and is also the overassessment and overpay- 
ment of plaintiff’s excess profits tax liability for 
the taxable year 1943 in the amount of $65,905.29, 
as aforesaid. 

Based upon the income and/or other adjustments 
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so agreed upon and made, as aforesaid, the plain- 
tiff and the Commissioner agreed that there was an 
overassessment and overpayment of excess profits 
tax for the taxable year 1943 of $65,905.29, as 
shown in agreement entered into by the plaintiff 
and the Commissioner on August 28, 1953, referred 
to in paragraph XI (1) of this Pre-trial Order, as 
Pre-trial Exhibit No. 3. 
XI. 

The adjustments referred to in paragraph X, 
above, were made in respect of the Commissioner’s 
determinations as set forth in the notice of de- 
ficiency (Pre-trial Exhibit No. 1). The following 
schedule shows (1) the adjustment items appear- 
ing in the notice of deficiency in respect of which 
changes were made in arriving at the aforesaid 
agreed upon deficiencies and overpayment; (2) the 
allegations in plaintiff’s Tax Court petition con- 
cerning the same, and (3) the action taken by the 
Commissioner thereon: 

[Note: Adjustment Items, Plaintiff’s Allega- 
tions and Action of Commissioner Thereon for 
Years 1943 an 1945 are set out at pages 51-63 
of this printed record except paragraph. (1) 
which is set out below. | 

(i) The adjustments and/or changes described in 
subparagraphs (a) to (h), inclusive, of this para- 
eraph, are the adjustments and/or changes referred 
to in paragraph X, above, which resulted, inter alia, 
in the overassessment and overpayment of excess 
profits tax of $65,905.29 for the year 1943, as set 
forth in paragraph X, above. Pre-trial Exhibit No. 
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3 is a true and correct copy of an agreement en- 
tered into between the plaintiff and the Commis- 
sioner on August 28, 1953, relating to said over- 
assessment and overpayment of excess profits tax 
of $65,905.29 for the year 1943. 


XII. 

(a) On line 38 of its income and declared value 
excess profits tax return for the year 1945, plaintiff 
reported an adjusted net loss of $107,445.66. In 
computing the said loss of that amount, the plain- 
tiff reported as income the sum of $42,789.78 as 
representing the total amount of profit derived by 
it during that year from two contracts performed 
by it for Oregon Shipyards. In the notice of de- 
ficiency, the Commissioner determined that of the 
income of $42,789.78, so reported by plaintiff for 
the year 1945, the sum of $41,104.38 should have 
been reported as income derived by it from said 
contracts during the year 1944. In its Tax Court 
petition, as aforesaid, plaintiff assigned error in 
respect of the Commissioner’s determination, as set 
forth in this subparagraph, in words and figures 
as follows: 

“(f) Respondent erred in his determination that 
gain on completed contracts of petitioner should be 
reallocated as to taxable years as follows: 

‘“Year ended December 31, 1944, increase in in- 
come, $41,104.58. 

‘“Year ended December 31, 1945, decrease in in- 
come, $41,104.58.” 

In arriving at the deficiencies in income tax and 
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excess profits tax for the year 1944 in the respective 
amounts of $3,972.41 and $59,264.07, as shown by 
the stipulation of the parties and the decision of 
the Tax Court entered pursuant thereto, as set 
forth in paragraph IX (a) and (b), above, no ad- 
justment or change was made with respect to the 
Commissioner’s determination as to the treatment 
of the profit derived by plaintiff from the two Ore- 
gon Shipyards contracts referred to in this sub- 
paragraph. 

(b) In arriving (1) at the deficiency in income 
tax for the year 1943 in the amount of $1,647.44, 
as shown in the stipulation of the parties and the 
decision of the Tax Court entered pursuant thereto, 
as set forth in paragraph IX (a) and ()h), above, 
and (2) at the overassessment and overpayment of 
excess profits tax for that taxable year of $65,- 
905.29, referred to on page 1 and paragraph XI (a), 
pages 13 and 14, above, the Commissioner deter- 
mined and allowed as a deduction for that taxable 
year a net operating loss carry-back from the year 
1945 in the amount of $108,805.33. In the computa- 
tion of said net operating loss carry-back of $108,- 
505.33, no adjustment or change was made with 
respect to the Commissioner’s determination as to 
the treatment of the profit derived by plaintiff 
from the two Oregon Shipyards contracts referred 
to in subparagraph (a), above. 


XIII. 
(a) Plaintiff reported an excess profits tax lia- 
bility of $96,802.87 on its excess profits tax return 
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for the taxable year 1943. If the $41,104.38 profit 
derived from the Oregon Shipyards contracts, re- 
ferred to in paragraph XII, above, had been re- 
ported by plaintiff on its return for the year 1944, 
instead of the year 1945, as aforesaid, and no ad- 
justment of income otherwise reported by plaintiff, 
either in the year 1948 or 1945, had been made by 
the Commissioner, then and in that event the ex- 
cess profits tax lability as reported on plaintiff’s 
return for the year 1948, computed on that basis, 
would have been $67,207.72, instead of $96,802.87, 
as aforesaid; and the overpayment for that year 
would have been $36,310.14, instead of $65,905.29, 
as aforesaid. 

(b) If, in addition to the various income and 
expense adjustments and/or other changes referred 
to in paragraphs X and XI, above, the Oregon 
Shipyards contracts item of $41,104.38 had, as a 
result of the negotiations referred to in those para- 
graphs, been treated as income includible in plain- 
tiff’s taxable income for the year 1945, instead of 
the year 1944, as aforesaid, then and in that event 
the excess profits tax liability of plaintiff for the 
taxable year 1943, computed on that basis, would 
have been $64,879.99, instead of $96,802.87, as afore- 
said; and the overpayment for that year would 
have been $31,902.88, instead of $65,905.29, as afore- 
said. 

(c) Of the deficiency in excess profits tax for 
the taxable year 1944 in the amount of $59,264.07, 
referred to in paragraph IX (a) and (b), above, 
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the sum of $35,144.25 is attributable to the $41,- 
104.38 Oregon Shipyards contracts item adjustment 
referred to in paragraph XII (a) and (b), above. 

(d) Attached hereto and made a part hereof as 
Pre-trial Exhibit No. 4 is a true and correct 
(photostat) copy of the ‘Audit Statement’’, con- 
sisting of 32 pages, prepared in the Portland, Ore- 
gon, office of the Appellate Division, Internal Rev- 
enue Service, during the month of August 1953, 
for the purpose of giving effect to the various 
agreed upon income and expense adjustments 
and/or the changes referred to and discussed in 
paragraphs X, XI and XII, above. This pre-trial 
exhibit (No. 4) represents and is the computation 
by which effect was given to said agreed upon 
adjustments, resulting in (1) the deficiencies in in- 
come tax and excess profits tax and penalties as | 
shown by the stipulation of the parties, referred 
to in paragraph IX (a), above, and by the decision 
of the Tax Court, referred to in paragraph IX (b), 
above, and (2) in the overassessment and overpay- 
ment of excess profits tax for the year 1943 in the 
amount of $65,905.29, hereinabove referred to. This | 
Pre-trial Exhibit No. 4 is the document referred | 
to as an “audit statement” in plaintiff’s claim for | 
refund for the year 1948, filed on January 5, 1954, 
a copy of which claim for refund has been made 
a part of this Pre-trial Order as Pre-trial Exhibit — 
INO as 

XIV. 

Plaintiff’s Tax Court petition, filed, as stated in 

paragraph VII, above, on August 23, 1948, together 
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with the file in said case, was, by the Commissioner 
of Internal Revenue, transmitted to the Portland, 
Oregon, office of the then Technical Staff of the 
Treasury Department of the United States on Sep- 
tember 9, 1948. At the same time, the Commissioner 
transmitted to said Technical Staff certain petitions 
and files in regard to the following related docketed 
and nondocketed cases for the taxpayers and years 
shown: 


Docketed Tax Court Cases Years 
Juanita Investment Company vs. Commissioner of In- 

ternal Revenue, Docket No. 20020......0000000. 20s 1942, 1944. 
Juanita R. Leggett vs. Commissioner of Internal Rev- 

ene, DGG eo oe S00 22 eae, 1943 
W. A. Rushlight and Betty Rushlight vs. Commissioner 

of Internal Revenue, Docket No. 20022...000000000. 1944. 
W. A. Rushlight vs. Commissioner of Internal Revenue, 

OO CRC ING) CAO 55" | sete ea oe 1943 

Nondocketed Cases 
1s ora SAC OS 0) en 1943 
SU, SSI ig ee pet, £008 1943 


In connection with all of said cases, including 
plaintiffé’s case, the taxpayers at all times between 
September 12, 1947 and August 24, 1951, were 
represented by Eric Van, a certified public account- 
ant, and at all times between September 12, 1947 
and December 2, 1950, by Carl E. Davidson, a law- 
yer, both of whom were admitted to practice before 
the Treasury Department. Meetings were held be- 
tween said two representatives of plaintiff and rep- 
resentatives of the Technical Staff, Treasury De- 
partment, Portland, Oregon, sometimes both rep- 
resentatives of plaintiff being present and some- 
times one only, on the following dates: November 
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4, 1948; January 14, 1949; May 24, 1949; August 
22, 1949, and October 3, 1949; and thereafter, al- 
most daily until about December 5, 1949. There- 
after, similar conferences were held as follows: In 
the year 1950, on February 10, April 3, May 9, 
July 5, September 7, September 30, October 13, De- 
cember 1 and December 12; in the year 1951, on 
March 10, April 19, April 27, May 10 and June 22. 
Between June 22, 1951 and April 16, 1952, dis- 7 
cussions continued between members of the Tech- 
nical Staff and one of the officers of plaintiff as to 
items of gross Income and deduction affecting all 
of the above cases. Commencing in June, 1953, a 
series of similar conferences were held with the 
substituted counsel for plaintiff and said other tax- 
payers. These conferences culminated, on or about 
July 21, 1953, in the settlement of all of the cases 
mentioned above, including plaintiff’s case, which 
said settlement included the resulting overpayment 
for the year 1948, in the sum of $65,905.29, referred 
to hereinabove. 
Xe 

Of the above sum of $65,905.29, overpayment by 
plaintiff, there was refunded to plaintiff the amount 
of $35,044.35, this refund being made on November 
8, 1953, by R. C. Granquist, District Director of 
Internal Revenue, said amount being the total of 
the payments made by plaintiff by way of credit 
on account of its 1943 excess profits tax assessment 
im the sums of $32,401.25 on April 9, 1952, $4,275.99 
on April 23, 1952, and $593.19 on November 19, 
1952, less the sum of $2,226.08. That said sum of 
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$2,226.08 represents interest from March 15, 1944 
to March 15, 1946, on the sum of $18,550.66, which 
was the amount of deficiency in plaintiff’s 1943 
excess profits tax prior to the application thereto 
of the carry-back loss from the year 1945. 


XN. 

The Commissioner of Internal Revenue and the 
District Director of Internal Revenue have failed 
and refused to refund to plaintiff the balance of 
said overpayments, namely, the sum of $30,860.94. 


XVII. 

On January 5, 1954, plaintiff filed with the Com- 
missioner and/or the District Director, Internal 
Revenue Service, Portland, Oregon, a claim for 
refund of excess profits tax for the year 1943 in 
the amount of $66,832.82, ‘‘or such other amount 
as is legally refundable”, a true and _ correct 
(photostat) copy of which is attached hereto and 
made a part hereof as Pre-trial Exhibit No. 5. By 
letter dated April 20, 1954 a true and correct 
(photostat) copy of which is attached hereto and 
made a part hereof as Pre-trial Exhibit No. 6, said 
Commissioner and/or District Director advised 
plaintiff, in substance, that said claim for refund 
would be disallowed in fill; and by registered letter 
dated June 1, 1954 a true and correct (photostat) 
copy of which is attached hereto and made a part 
hereof as Pre-trial Exhibit No. 7, said Commis- 
sioner and/or District Director notified plaintiff, in 
the manner as provided by Section 3772(a)(2) of 
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the Internal Revenue Code of 1939, that said claim 
was thereby so disallowed. 


XVIII. 

On November 12, 1953, the deficiencies in income 
tax, excess profits tax and penalties for the years 
1943 and 1944, as shown by the stipulation of the 
parties, referred to in paragraph IX (a), above, 
and by the decision of the Tax Court, referred to 
in paragraph IX (b), above, were assessed against 
plaintiff by the Commissioner in accordance with 
the provisions of Section 272(b) of the Internal 
Revenue Code of 1939. 


Plaintiff’s Contentions 
abe, 

That its petition in the Tax Court referred to 
in paragraphs VII and VIII constitued a claim for 
the refund of the balance of the agreed overpay- 
ment, both within the meaning of Section 322 of 
the Internal Revenue Code and the regulations of 
the Treasury Department promulgated thereunder, 
and also under Section 3771(e) of the Internal 
Revenue Code; and that plaintiff is entitled to 
judgment against the defendant in the sum of 
$30.860.94, together with interest thereon at the 
rate of 6% per annum from August 23, 1948, to 
November 12, 1953; and plaintiff is also entitled to 
interest at 6% per annum on the following sums 
heretofore paid plaintiff (by way of credit) from 
the dates of payments by plaintiff to the dates of 
repayment to plaintiff, that is to say, on the sum 
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of $32,401.25 from April 9, 1952 to November 12, 
1953; on the sum of $4,275.99 from April 23, 1952 
to November 12, 1953; and on the sum of $593.19 
from November 19, 1952 to November 12, 1953. 


Jol. 

That in acting upon and investigating the claim 
in plaintiff’s Tax Court petition, in which it was 
alleged that there was an overassessment in plain- 
tiff’s 1943 excess profits tax returns, the Commis- 
sioner of Internal Revenue waived any requirement 
that plaintiff file any other or different claim for 
refund than that included in plaintiff’s said peti- 
tion, and plaintiff is entitled to judgment for the 
amounts set forth in Contention No. 1. 


IIT. 

Independently of the above contentions, plaintiff 
contends that its petition in the Tax Court con- 
stituted a demand on the Commissioner of In- 
ternal Revenue that there be refunded to plaintiff 
excess profits taxes which had been illegally as- 
sessed and collected from it for the reasons set 
forth in said petition. That the Commissioner of 
Internal Revenue had under consideration all of the 
matters referred to in said petition until approxi- 
mately July 21, 1953, at which time the plaintiff 
and the Commissioner reached an account stated, 
and it was agreed that there had been an over- 
assessment and overpayment of excess profits taxes 
for the year ending December 31, 1948, in the sum 
of $65,905.29. That no portion of said sum had 
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December 31, 1948, within the provisions of Sec- 
tion 322 of the Internal Revenue Code of 1939 and 
as required by Section 3772 of the Internal Revenue 
Code of 1939. 

IT. 

Defendant contends that the Commissioner of 
Internal Revenue and/or his officers or agents have 
not by their actions waived the requirement of the 
filing of a proper claim for refund. 


ITI. 

Defendant contends that the Commissioner of In- 
ternal Revenue and the plaintiff did not on or about 
July 21, 1953, nor at any time, reach an account 
stated in respect to the overassessment or over- 
payment of excess profits taxes for the year ended 
December 31, 1948. 

IV. 

Defendant contends that the decision of the Tax 
Court did not render Section 3801 of the Internal 
Revenue Code of 1939 applicable. 


Me 
Defendant contends that it should not be re- — 
quired to apply any part of the overassessment or 
overpayment of excess profits taxes for the year 
ended December 31, 1943, not heretofore refunded 
to plaintiff, to unpaid deficiencies in plaintiff’s ex- 
cess profits taxes for the year ended December 31, 
1944. 
vale 
Defendant contends that the Commissioner of 
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Internal Revenue properly applied $2,226.08 of the 
overassessment and overpayment of excess profits 
taxes for the year ended December 31, 1943, as in- 
terest on the unassessed deficiency of excess profits 
taxes for the period from March 15, 1944 to March 
15, 1946. 
Issues 
ip 

Did plaintiff’s Tax Court petition constitute a 
proper claim for refund under the provisions of 
Sections 322, 3771(e) and 3772 of the Internal Rev- 
enue Code of 1939? 

IT. 

Did the agreement between plaintiff and de- 
fendant dated August 28, 1953, constitute an ac- 
count stated? 

ITT. 

Did defendant waive the requirement that a claim 
for refund be filed ? 

IV. 

Was the time for filing a claim for refund ex- 
tended by reason of the decision of the Tax Court 
and Section 3801 of the Internal Revenue Code of 
1939 with respect to plaintiff’s overassessment and 
overpayment of its excess profits taxes for its year 
ended December 31, 1943? 


We 
Ts plaintiff entitled to have any portion of the 
overassessment and overpayment in its 1943 excess 
profits taxes set off against the unpaid deficiency 
in its 1944 excess profits taxes? 


36 United States of America vs. 
VI. 


In any event did the Commissioner of Internal 
Revenue properly reduce the amount otherwise de- 
termined to be refundable by him by the amount 
of $2.226.08, being the interest on the unassessed 
deficiency in plaintiff’s 1943 excess profits taxes? 


Exhibits 

The following exhibits are below enumerated and 
identified. No further identification of these ex- 
hibits will be required, and it is stipulated between 
the parties that the documents are authentic and 
in the case of copies that they are true copies of 
the original, and that said exhibits shall be ad- 
mitted without objection except as to irrelevancy: 

1. Notice of deficiency dated May 28, 1948. 

2. Petition in Tax Court. 

3. Agreement between plaintiff and defendant 
as to amount of overassessment, dated August 28, 
1953. 

4, Audit statement. 

5. Claim for refund dated December 29, 1953. 

6. Letter dated April 20, 1954. 

7. Letter dated June 1, 1954. 

It Is Hereby Ordered, Considered and Adjudged 
that all pleadings herein shall be amended to con- 
form to this pre-trial order and that this order 
shall supersede said pleadings and set forth all 
issues in this action. This pre-trial order shall not 
be amended except by consent, or to prevent mani- 
fest injustice. 
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Dated this Sth day of February, 1956. 


/s/ CHASE A. CLARK, 
District Judge 
Approved: 
/s/ DENTON G. BURDICK, JR., 
Of Attorneys for Plaintiff 


/3/ EDWARD J. GEORGEFF, 
Of Attorneys for Defendant 


[Endorsed]: Filed February 8, 1956. 


[Title of District Court and Cause. ] 
OPINION 


Hutchinson, Schwab and Burdick, Denton G. 
Burdick, Jr., Portland, Oregon, Attorneys for 
Plaintiff. 

Charles K. Rice, Assistant Attorney General, 
Andrew D. Sharpe, Allan A. Bowden, David R. 
Frazer, Attorneys, Dept. of Justice, Washington, 
D. C., C. E. Luckey, United States Attorney for 
Oregon, Edward J. Georgeff, Assistant United 
States Attorney for Oregon, Portland, Oregon, At- 
torneys for Defendant. 

Clark, D. J. 

The taxpayer, A. G. Rushlight & Co., timely filed 
with the Collector of Internal Revenue for the Dis- 
trict of Oregon, its corporation excess profits tax 
return for the year 1948 showing a liability of 
$96,802.87. 

This amount was duly paid or credited against 
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outstanding taxes for other years and waivers were 
timely filed extending the assessment period to June 
30, 1949. By reason of these waivers and the pro- 
visions of Section 322 (b)(8) of the Internal Rev- 
enue Code of 1939, the time for filing a refund 
claim for the year 1943 was extended for six 
months to December 31, 1949. 

On May 28, 1948, the taxpayer was sent the 
statutory notice showing an income tax deficiency 
and an excess profits tax overassessment for 1943 
and income tax and excess profits tax deficiencies 
for 1944. 

August 23, 1948, the taxpayer filed a petition 
with the Tax Court for redetermination as to all 
of these matters. Various negotiations continued 
and were pending for the following five years. In 
1953, on stipulation of the parties, the Tax Court 
dismissed the petition as it pertained to redeter- 
mination of the overassessment on the grounds 
that it lacked jurisdiction. 

On July 5, 1954, the taxpayer filed a formal claim 
for refund for 1943 excess profits taxes, alleging 
that the petition filed with the Tax Court was an 
informal refund claim, subject to amendment, and 
this claim as filed was such an amendment. On 
June 1, 1954, this claim for refund was rejected 
by the Commissioner, whereupon this suit was in- 
stituted by A. G. Rushlight and Co., taxpayer. This 
is only a brief summary of the facts the Court 
feels are most pertinent to its decision. 

It is the government’s contention that the peti- 
tion filed with the Tax Court for the redetermina- 
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tion of 1943 and 1944 income tax deficiencies and 
1943 excess profits tax overassessment cannot 
qualify as an informal claim for refund. 


See. 322(b)(1) LR.C. 1939 (26 U.S.C. 1952 ed., 
Sec. 322) provides that a claim for refund must 
be filed by the taxpayer within three years from 
the time the return was filed or within two years 
from the time the tax was paid and provision is 
also made for an extension of six months, which 
extension was made in this case. 


Regulations 111, See. 29, 322-3, provides that the 
elaim for refund shall be made on Form 843 and 
filed with the Collector of Internal Revenue. It is 
these regulations that the government contends have 
not been complied with during the statutory period 
and therefore, plaintiff cannot recover. 

The taxpayer contends that its petition filed with 
the Tax Court within the statutory period, served 
as an informal claim which was perfected by the 
filing of the formal claim on January 5, 1954. 


The Government concedes that if the taxpayer 
files an informal claim for refund with the Com- 
missioner in writing, it may be sufficient to stay 
the statutory period within which a formal refund 
claim may be filed. 


The regulations provide that the claim for re- 
fund should “set forth in detail and under oath 
each ground upon which a refund is claimed, and 
facts sufficient to apprise the Commissioner of the 
exact basis thereof.’’ In the case of Smale and 
Robinson, Ine. vs. U. 8., 123 F. Supp. 457 at 470 
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the Court, quoting Judge Prettyman in Keneipp 
vs. U. S., 184 F.2d 263 at 267, said: 

“Claim for refund of federal excise profits 
taxes paid must be sufficient to advise the Com- 
missioner of Internal Revenue as to items as 
to which taxpayer claims error and grounds 
upon which taxpayer makes his claim and if 
Commissioner understands grounds and deals 
with claim on basis of his understanding, claim 
is sufficient. A broad public policy is involved 
in this broad doctrine. Insistence upon nice 
technicalities of expression on the part of tax- 
payers in dealings with the Government con- 
cerning taxes must certainly compel taxpayers 
to deal with the Government through techni- 
cians. The Bureau of Internal Revenue has 
long sought to encourage a direct informal and 
non-technical presentation.”’ 

Certainly the petition filed gave sufficient notice 
and set forth the claim adequately. 

It seems to be the government’s theory that, 
while the petition might have served as an informal 
elaim, if filed with the Commissioner, it did not be- 
cause it was filed with the Tax Court; the former 
being an administrative agency under the executive 
branch of the Government and the latter coming 
under the judiciary branch. This might be a gen- 
eral rule, but the facts of each individual case 
should determine its particular status. 

The letter of May 28, 1948, advising the tax- 
payer of deficiencies in income tax for 1943 and 
1944, and the overassessment on excess profits tax 
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for 1948, with which we are here concerned, 1s, in 
this Court’s opinion, ambiguous and misleading as 
to what steps the taxpayer should take. 

Conspicuously attached to the front of the letter 
is a notice advising the taxpayer that if he decides 
to initiate a proceeding before the Tax Court, for 
a redetermination of deficiency he must do so within 
ninety days by filing the same with the Tax Court 
in Washington. The notice then says that under no 
circumstances should a petition for redetermination 
be forwarded to the Commissioner or Collector of 
Internal Revenue. 

The letter itself continues on and says ‘‘Should 
you not desire to file a petition, you are requested 
to execute the enclosed form and forward it to the 
Internal Revenue Agent in charge, Seattle, Wash- 
ington.” The taxpayer is also advised that the sign- 
ing of this form will expedite the closing of their 
returns. 

The statement, also enclosed with the letter, 
states: 

‘The overassessment shown herein will be 
made the subject of a certificate of overassess- 
ment which will reach you in due course, * * * 
and will be applied * * * provided that you 
fully protect yourself against the running of 
the statute of limitations * * * by filing with 
the collector of internal revenue for your dis- 
trict, a claim for refund on Form 843, a copy 
of which is enclosed * * *’’, 

This Court feels no amazement, taking into con- 
sideration all this correspondence—notices, letters, 
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statements, ete.,—that this taxpayer failed to ex- 
ecute the claim for refund relating to the over- 
assessment and file the same with the local col- 
lector, but rather filed a petition with the Tax 
Court for redetermination of all of the Commis- 
sioner’s findings. 

The other happenings which the Court feels are 
pertinent are (1) the Tax Court served two copies 
of the petition on the Commissioner who thereupon 
forwarded same to the Portland office; and (2) 
Whether as a result of that petition or not, the 
Commissioner did, over a period of years, inves- 
tigate the matters set forth in the petition, as 
though it were a claim for refund. When the 
amount of the overassessment and overpayment was 
agreed upon in 1953, it was then discovered that 
the Plaintiff had not filed Form 843. The taxpayer 
then executed said Form as an Amended Claim for 
Refund. 

The Court can understand that in the event a 
petition, even though adequate for an informal 
claim for refund, was filed with the Tax Court but 
never reached the Commissioner, the Commissioner 
would have no notice and the statutory and regula- 
tory provisions would not have been fulfilled. How- 
ever, such is not the case here. The petition, along 
with other allegations, sets forth the matters re- 
lating to the overassessment and overpayment and, 
the Court feels, may be considered as an informal 
claim for refund. 

Further, although not filed with the Commis- 
sioner, it reached his hands and the Court considers 


A. G. Rushlight & Co. 43 


this adequate, under the facts as set forth herein, 
to meet all the requirements. This Claim was per- 
fected by the Amended Claim, filed on Form 843, 
aiter the statute of limitations had run. 

While not complying with all the technicalities of 
the Regulations, the taxpayer acted in good faith, 
and while he perhaps erred technically, still the end 
purpose was accomplished. Good conscience will not 
permit this Court to penalize the taxpayer in such 
a situation. Therefore, the taxpayer is entitled to 
recover the balance of $30,860.94, representing a 
part of an overpayment of excess profits tax ha- 
bility for 1943, the remainder of which has been 
refunded. 

Counsel for Plaintiff may prepare Findings of 
Fact, Conclusions of Law and Judgment in accord- 
ance herewith, submitting the original to the Court 
and serving a copy on opposing counsel. 


[Endorsed]: Filed August 31, 1956. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 
To: A. G. Rushhght & Co., an Oregon corporation, 
Plaintiff, and Hutchinson, Schwab and Bur- 
dick; Denton G. Burdick, Jr., Attorneys for 
Plaintiff, 420 Equitable Building, Portland 4, 
Oregon: 

Notice is hereby given that the United States of 
America, defendant above-named, hereby appeals 
to the Umited States Court of Appeals for the 
Ninth Circuit from the judgment contained in the 
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opinion of Chase A. Clark, United States District 
Judge, filed in the within action and docketed on 
August 31, 1956, in favor of plaintiff and against 
defendant. 
Dated October 29, 1956, at Portland, Oregon. 
C. E. LUCKEY, 
United States Attorney, District of 
Oregon 
/3/ EDWARD J. GEORGEFPF, 
Assistant United States Attorney, 
Of Attorneys for Defendant 
[Endorsed]: Filed October 29, 1956. 


[Title of District Court and Cause. ] 


ORDER 

This matter coming on to be heard ex parte upon 
motion of defendant for an order extending time 
for the filing of the record on appeal and docketing 
the within action in the United States Court of 
Appeals for the Ninth Cirenit, to enable The So- 
hicitor General to have additional time to consider 
said appeal, and the Court being fully advised in 
the premises, 

It Is Ordered that the time for filing the record 
on appeal and docketing the within action be and 
it is hereby extended to ninety days from October 
29, 1956, the date of filing of the Notice of Appeal. 

Dated this 5th day of December, 1956. 

/s/ CHASE A. CLARK, 
Judge 
[Endorsed]: Iiled December 6, 1956. 
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FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


This action came on for trial before the court on 
the pre-trial order heretofore entered, the testimony 
adduced by the parties, and the exhibits introduced 
at the trial, plaintiff appearing by Denton G. Bur- 
dick, Jr., one of its attorneys, and the defendant 
appearing by Allen Bowden, attorney, Department 
of Justice, and Edward J. Georgeff, Assistant 
United States Attorney for the District of Oregon. 
The court having considered said pre-trial order 
and the agreed facts therein contained, the testi- 
mony and exhibits introduced at the trial, and the 
briefs of counsel, and having previously rendered 
its opinion herein, and being full advised in the 
premises, makes the following 


Findings of Fact 
I. 

Plaintiff was and is a corporation organized and 
existing under and by virtue of the laws of the 
State of Oregon, with its office and principal place 
of business in the City of Portland, County of 
Multnomah and State of Oregon. The defendant 
United States of America was and now is a cor- 
poration sovereign and a body politic. 


BG I 
James W. Maloney was, from July 17, 1933 to 
September 1, 1947, the Collector of Internal Rev- 
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enue for the District of Oregon, and Hugh H. 
Earle was, from September 1, 1947 to October 30, 
1952, the Collector of Internal Revenue for the Dis- 
trict of Oregon. At all times subsequent to October 
30, 1952, R. C. Granquist has been, and now is, the 
District Director of Internal Revenue for the Dis- 
trict of Oregon. 


ITI. 

Plaintiff timely filed with the then Collector of 
Internal Revenue for the District of Oregon its 
corporation excess profits tax return for the taxable 
year 1943, disclosing thereon an excess profits tax 
lability of $96,802.87, which amount was duly as- 
sessed by the Commissioner against the plaintiff 
and was paid by the latter on the dates and in the 
amounts as follows: 


Collector or Director Date of Amount of 
to whom Paid Payment Payment 
James W. Maloney.................--. March 15, 1944 $ 3,988.60 
James We Maloney.....22 7... 2. July 5, 1944 4,412.83 
James W. Maloney...............-...- October 26, 1944 16,046.93 
James W. Maloney............-.--.--- November 25, 1944, 10,000.00 
James W. Maloney..................-- March 13, 1945 25,084.08 
Hugh Hi. Wane. 2 eee... April 9, 1952 32,401.25 
By way of credit 
Huen’ Ho Bavle ee April 23, 1952 4,275.99 
By way of credit 
Ra. C.: Grantitist'-.. <2 ee November 19, 1952 593.19 
By way of credit 
IV. 


Prior to the expiration of the time prescribed in 
Section 275 of the Internal Revenue Code of 1939 
for the assessment of excess profits taxes, the Com- 
missioner of Internal Revenue and the plaintiff, 


_ 
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pursuant to §276 (b) of said Code, agreed in writ- 
ing that excess profits taxes due from plaintiff for 
the year ended December 31, 1943, might be assessed 
at any time on or before June 30, 1949. By reason 
of said written agreement between the parties and 
the provisions of $322 (b)(3) of the Internal Rev- 
enue Code of 1939, the time within which plaintiff 
might file a claim for refund of excess profits tax 
for the year ended December 31, 1943, was ex- 
tended.to December 31, 1949. 


| V. 

By notice of deficiency duly mailed by the Com- 
missioner to the plaintiff on May 28, 1948, inelud- 
ing the explanatory statement attached thereto, the 
Commissioner notified plaintiff of his determina- 
tion of deficiencies in its income tax liabilities for 
the taxable years 1943 and 1944 in the respective 
amounts of $1,068.61 and $2,262.52; of a deficiency 
in its excess profits tax liability for the taxable year 
1944. in the amount of $78,224.98, and of an over- 
assessment of its excess profits tax liability for the 
taxable year 1943 in the amount of $12,853.92. 


Wiis 
Said overassessment of $12,853.92 for the tax- 
able year ended December 31, 1943, was arrived at 
by the Commissioner of Internal Revenue by cer- 
tain adjustments made by him in plaintiff’s net in- 
come for the years 1943 and 1945, as set forth in 
said notice of deficiency, as follows: 
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Taxable Year Ended December 31, 1943 
Adjustments to Net Income 


Net income as disclosed by return..e......... ee $138,362.94 
Unallowable deductions and additional income: 
(a) Partnership income increased..................... ee 37,040.92 
(b) Sales omitted 2.....00.0... ee 378.61 | 
(c) Bad debts decreased ..:..:..........022e100--0--- 7,005%35 
(d) Unallowable expenses 22... 12,284.81 
(e) Inventories understated .22.2......--2.:c2:02--00040. ee 17, 510732 
Totale een ee $213,082.93 
Non-taxable income and additional deductions: 
(i) Bbansessaecrucd ee eee $ 2,421.54 
(g) Depreciation increased .................... 1050395 
(h) Net operating loss deduction .......... 87,764.98 91,236.91 
Net income, adjusted. 2.2... $121,846.02 


Computation of Net Loss Carry Back 
from Year 1945 
Net income for year 1945 as disclosed by return........ $ (107,445.66) 


Unallowable deductions and additional] income: 


(a) Adjustment of inventories............ $ 7,982.67 

(b) Unrecorded sales’... 23.1 ond 

(c) Insurance on officer’s life............-. 1,213.92 

(d) Coos Bay option charged off........ 1,000.00 

(e) Unallowable expenses .............-...- 7,729.46 

(f)) Rentsenecetved, _............0.0 ee 435.00 

(g) Contract income understated ...... 10,754.90 

(hh) Bonus Joe Saxtc.. eee 10,744.57 63,433.99 
"Potall:, ..<s eee) ee eee ee $ (44,011.67) 


Non-taxable income and additional deductions: 


(i) Contracts completed in 1944........ $41,104.38 


(j) Additional depreciation -............... 2,648.93 43,753.31 
Net operating loss carry, back...) ee. $ (87,764.98) 


Said adjustments and computations above set forth, 
based upon the applicable tax rates for said years, 
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resulted in the determination by the Commissioner, 
as stated above, that there had been an overassess- 
ment in plaintiff’s 1943 excess profits tax in the sum 
of $12,853.92, which said amount is the correct 
amount of overassessment based on the above 
figures. 

VII. 

On August 23, 1948, plaintiff filed with The Tax 
Court of the United States in the case of A. G. 
Rushlight & Co., an Oregon corporation, Petitioner, 
vs. Commissioner of Internal Revenue, Respondent, 
at Docket No. 20053, a verified petition relating to 
plaintiff’s income and excess profits tax liabilities 
for the taxable years 1943 and 1944, two copies of 
which were served upon the Commissioner by the 
Clerk of said Tax Court, in accordance with Rule 
12 of the Rules of Practice of that court. 


In addition to the allegations set forth in para- 
graph XI of these findings, said petition contained 
the following allegations: 


“(k) Respondent erred in his determination that 
there is an overassessment of only $12,853.92 in 
petitioners excess profits tax for the taxable year 
ended December 31, 1948, and in failing and refus- 
ing to find that there was an overassessment of not 
less than $54,218.68 in petitioner’s excess profits tax 
for such year.’’ 


“(a) That there is an over-assessment in peti- 
tioner’s excess profits tax for the taxable year ended 
December 31, 1943 of not less than $54,218.68 for 
said year ;” 
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VIII. 

On August 6, 1953, The Tax Court of the United 
States entered its order in the proceedings at 
Docket No. 20053, dismissing the proceedings inso- 
far as they related to the plaintifft’s excess profits 
taxes for the taxable year ended December 31, 1943. 


1aXe 

On July 21, 1953, the parties to the proceeding in 
The Tax Court of the United States, in the proceed- 
ing at Docket No. 20053, stipulated that there was 
a deficiency in federal income tax due from plain- 
tiff for the taxable year 1943 in the amount of 
$1,647.44, and that there was deficiencies in federal 
income tax, excess profits tax and penalties due 
from plaintiff for the taxable year 1944 as follows: 


Deficiency Sec. 293 (a) 


Tax Penalty 
TEC OME TAN .<coicteeses.0s0e eee $ 3,972.41 $ 143.70 
Excess Profits tax.............- 59,264.07 3,694.62 


On August 6, 1953, The Tax Court of the United 
States entered its decision in the proceeding at 
Docket No. 20053 that there were deficiencies due 
from plaintiff in said amounts. Said decision be- 
came final on November 6, 1953. 


X. 

The deficiencies in income tax and excess profits 
tax and penalties stipulated by plaintiff and the 
Commissioner and incorporated in the decision of 
the Tax Court were and are the consequence of 
various income and expense adjustments and/or 
other changes agreed upon by and between the 
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plaintiff and the Commissioner, as a result of 
negotiations between the plaintiff and the Commis- 
sioner, the latter acting through his then Technical 
Staff, as was and is also the overassessment and 
overpayment of plaintiff’s excess profits tax lia- 
bility for the taxable year 1943 in the amount of 
$65,905.29 as hereinafter found. 

Based upon the income and/or other adjustments 
so agreed upon and made, the plaintiff and the 
Commissioner agreed that there was an overassess- 
ment and overpayment of excess profits tax for the 
taxable year 1948 of $65,905.29, and on August 28, 
1953, plaintiff and the Commissioner entered into 
an agreement in writing to that effect. 


XI. 

The adjustments referred to in paragraph X 
above were made in respect of the Commissioner’s 
determinations as set forth in the notice of defi- 
ciency. The following schedule shows (1) the ad- 
justment items appearing in the notice of deficiency 
in respect of which changes were made in arriving 
at the aforesaid agreed upon deficiencies and over- 
payment; (2) the allegations in plaintiff’s Tax 
Court petition concerning the same, and (8) the 
action taken by the Commissioner thereon: 


Year 1943 
(a) Partnership income increased (per deficiency 
notice) $37,040.92. 
Allegations in Tax Court Petition: 


“(a) The Commissioner of Internal Revenue, 
hereinafter called ‘respondent’, erred in his de- 
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termination that partnership income of petitioner 
should be increased in the following amounts: 

Taxable year ended December 31, 1943, $37,040.92 
and in failing and refusing to find that petitioner 
properly reported its income from partnerships 
(joint ventures). 

“(a-1) As stated in his notice of deficiency, the 
amounts comprising the item of partnership income 
erroneously added to income by the respondent are 
as follows: 


Year ended December 31, 1948: 


Waale-Camplin Co. .......95...-.a $ 34,269.36 
Defense Construction Co. .........08 2,771.56 
MOG... «.2ihles a cee Cee $ 37,040.92 


“(a-2) On December 23, 1942 and January 18, 
1943, the petitioner and W. A. Rushlight Company, 
a partnership, and others entered into joint ven- 
ture agreements with the Waale-Camplin Co. cover- 
ing two contracts in connection with housing con- 
struction for the Vancouver Housing Authority. 

“(Ca-3) Such joint ventures were managed by the 
Waale-Camplin Co., all parties to profit, or assume 
losses in the proportion to their capital contribu- 
tions to the venture, after allowance of management 
compensation to the Waale-Camplin Co. 

‘*(a-4) The capital contribution to the venture 
made by the A. G. Rushlight & Co. and the W. A. 
Rushlight Company was made jointly from bor- 
rowed funds. Said funds were borrowed in the name 
of the A. G. Rushlight & Co. but the said W. A. 
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Rushlight Company, through its partners, were also 
guarantors of said loans. 

“(9-5) The earnings of the venture for the year 
ended December 31, 1943, attributable to the joint 
venture interest of petitioner were $34,269.37, and 
were included in its books and tax returns for the 
said year. 

“(a-6) In his examination of petitioner’s returns 
for that year, respondent has arbitrarily and er- 
roneously added to petitioner’s income the share of 
income from said joint venture attributable to the 
joint venture interest of the partnership W. A. 
Rushlight Company.’’ 


Action by Commissioner : 

(a) As a result of the negotiations referred to in 
paragraph X above, the Commissioner conceded the 
plaintiff’s contention that the item of $34,269.36 was 
not income of the plaintiff for the year 1943 and 
that said amount had been erroneously added to its 
income for that year in the notice of deficiency. 
Plaintiff’s excess profits net income for the year 
1943, as shown by the notice of deficiency, was ac- 
cordingly decreased by that amount. 

(b) Bad debts decreased (per notice of deficiency) 
$7,505.33. 


Allegations in Tax Court Petition: 

“(d) Respondent erred in his determination that 
the bad debts claimed by petitioner in its returns 
for the taxable year ended December 31, 1943, 
should be decreased by $7,505.33; and in failing and. 
refusing to hold that the bad debts claimed by peti- 


54 United States of America vs. 


tioner in said returns should be decreased by no 
more than $1,750.00. 
%* * * * & 

“(d) During the year ended December 31, 1942, 
petitioner advanced funds, in connection with the 
development of a manganese property by the Man- 
ganese Mining and Manufacturing Company in the 
amount of $7,505.33, and subsequently recovered 
amounts aggregating $1,750.00, a net advance of 
$5,755.33. That company became insolvent in 1943 
and the debt was charged off the books, as a bad 
debt. No recovery was made on said account, ex- 
cept as stated.’’ 


Action by Commissioner: 

As a result of the negotiations referred to in 
paragraph X, above, the Commissioner conceded 
plaintiff’s contention that the account of Mangan- 
ese Mining and Manufacturing Co. was allowable 
as a bad debt deduction for the year 1943 in the 
amount of $5,755.33. Plaintiff’s excess profits net 
income for the year 1943, as shown by the notice 
of deficiency, was accordingly decreased by that 
amount. 

(c) Unallowable expenses (per notice of de- 
ficiency) $12,284.81. 


Allegations in Tax Court Petition: 

“(e) The respondent erred in his determination 
that there were unallowable expenses claimed by 
petitioner in its returns as follows: 

Taxable year ended December 31, 1943, $12,- 
284.81, * * * and in failing and refusing to find that 
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such unallowable expenses were not in excess of the 
following amounts: 

Year ended December 31, 1948, $5,186.97. 
%* &£ & EF ¥ 

“(¢-1) No detail is given, in respondent’s notice 
of deficiency of the items considered by him to be 
in the nature of unallowable expenses, except for 
the explanation ‘personal and farm expenses of W. 
A. Rushlight are not deductible’ and similar langu- 
age. The only information which taxpayer has as 
to the possible nature of such items was obtained 
in informal conferences with a representative of 
the Treasury Department, from whom the follow- 
ing general segregation was secured: 

1043. te HHH 


Personal items of W. A. Rushlight ............ $ 1,478.12 
Personal items of Mrs. W. A. Rushlight..... 119.72 
Weeans Pammeetanla: €XpensG. 2-22... 3,370.02 
Fixed assets charged to expense...........--..--- 1,816.95 
Rayment vomwarl WilkinsOnc.....-............... 5,000.00 
BK 

SRG RE is cet 5 $12,284.81 


“(e-2) Petitioner is unable to identify the items 
alleged to be ‘personal items of W. A. and Mrs. W. 
A. Rushlight’ and petitioner believes and therefore 
alleges that the majority of said items to be club 
dues and expenses incurred for the sole benefit of 
the business and properly allowable as deductions. 
[oS G2 So 8 3 

“(¢-8) Earl Wilkinson, a Portland, Oregon, 
banker, rendered valuable services to petitioner in 
connection with financing, formation of joint ven- 
tures and advice as to contract procedure, giving 
freely of his own time and efforts. The charge for 


26 United States of America vs. 


his services was reasonable and constitutes an or- 
dinary and necessary expense of conducting the 
business of petitioner for the year 1943.” 


Action by Commissioner: 

As a result of the negotiations referred to in 
paragraph X, above, the Commissioner conceded 
the plaintiff’s contentions to the following extent: 
(1) That the ‘‘Earl Wilkinson’’ item of $5,500.00 
represented an allowable deduction as fees and 
commissions paid to the extent and in the amount 
of $4,500.00, and (2) that of the four remaining 
items mentioned above, the sum of $1,210.37 repre- 
sented an allowable deduction as and for expenses 
ineurred by plaintiff’s president, W. A. Rushlight, 
in the conduct of its business. Plaintiff’s excess 
profits net income for the year 1943, as shown by 
the notice of deficiency, was accordingly decreased 
by the amount of $5,710.37. 


Year 1945 
(Affects 1943 tax in view of loss carry back 
provisions) 


(d) Unrecorded sales (per notice of deficiency) 
$23,573.47. 

Allegations of Tax Court Petition: 

“(b) The respondent erred in his determination 
that there were the following unrecorded sales not 
reported on petitioner’s returns: 

Bo ta @3 So S28 

Taxable year ended December 31, 1945, $23,- 
573.47, and in failing and refusing to find that sales 
of petitioner which were not recorded on the books 
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in error amounted to * * * $16,593.30 for the year 
1945. 

‘“(h-1) Examination of respondent’s notice of de- 
ficiency fails to disclose details as to the alleged 
sales not reported by petitioner for the years ended 
December 31, * * * 1945, except the statement that 
such sales were to W. A. Rushlight, and to Rush- 
light Steel. The only information which petitioner 
has as to the nature of these items was furnished to 
it in informal conferences held with a representa- 
tive of the Treasury Department as follows: 


Cost Profit Added Sales 
Sales to W. A. Rushlight: 


BS 6 a $ “Gog ES BS 2S Gee 

Bigs rt MO eo fc neaccsacen 366.09 164.74 930.83 
Sales to Rushlight Steel: 

28 PS fo SS ey Gs 2H AP x * * 

Near 1045 pee. ete 16,227.21 6,815.43 23,042.64 


“(b-2) The item entitled ‘Sales to Rushlight 
Steel’ apparently represents items determined by 
the respondent to represent work performed by the 
petitioner for Rushlight Steel Works, a division of 
the partnership of W. A. Rushlight Company, 
which were not charged to that company. The peti- 
tioner is unable to identify all of these items but 1s 
informed, believes, and therefore alleges that any 
such omissions were due to bookkeeping errors. 

“(b-3) Respondent, in making his determination 
as to sales not reported, arbitrarily added to costs 
of items considered as sales not billed an allow- 
ance for profit. Since the work done for the said 
Rushlight Steel Co. which should have been billed 
was in the nature of an accommodation, the re- 
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spondent’s determination in this regard was un- — 


warranted and without foundation in fact.”’ 


Action by Commissioner: 


As a result of the negotiations referred to in | 


paragraph X above, the Commissioner conceded the 
plaintiff’s contention that the item of “Unrecorded 
sales’, as shown in the notice of deficiency, should 
be reduced by the sum of $6,980.17, and that plain- 
tiff’s operating loss for the year 1945 should, there- 
fore, be increased by that amount, with the result 


that its excess profits net income for the year 1943 | 


was reduced by the same amount, 1e., $6,980.17. 


(e) Unallowable expenses (per deficiency notice) : 


$7,729.46. 


Allegations of Tax Court Petition: 
“(e) The respondent erred in his determination 
that there were unallowable expenses claimed by 
petitioner in its returns as follows: 


ve RE Ge 


Taxable year ended December 31, 1945, $7,729.46. 

“(e-1) No detail is given, in respondent’s notice 
of deficiency of the items considered by him to be 
in the nature of unallowable expenses, except for 
the explanation ‘personal and farm expenses of W. 
A. Rushlight are not deductible’ and similar lan- 
guage. The only information which taxpayer has as 
to the possible nature of such items was obtained 
in informal conferences with a representative of the 
Treasury Department, from whom the following 
general segregation was secured: 
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* * x 2 Se May 1945 


eercona! items Of W. A. Rushlio bt ccc cceeceses. $ 293.52 
Personal items of Mrs. W. A. Rushlight_................... 21.18 
Ocean Park farm expense... ee 849.52 
ee ae a 

esa expenses—C. OC.” Mal ba... .-2vesesvss.-.azs:._.20e- eee 5,000.00 
Rushlight Steel Co. expenses................--.-------ccseeeeseeeees 165.24: 
Philippine Construction and Development Company 500.00 
eo fy eS 


“(¢-2) Petitioner is unable to identify the items 
alleged to be ‘personal items of W. A. and Mrs. W. 
A. Rushlight’ and petitioner believes and therefore 
alleges that the majority of said items to be club 
dues and expenses incurred for the sole benefit of 
the business and properly allowable as deductions. 
es ne 

‘“(c-10) The legal fees to C. C. Hall represent a 
retainer fee of $500.00 per month for ten months 
of the year 1945, as arranged with him. He was and 
is the petitioner’s legal counsel and has rendered 
valuable services to petitioner. The amount due, as 
agreed, was accrued on the books and deducted as 
an expense in the year 1945, was due within that 
year, and such amount as has not yet been paid is 
a bona fide debt of petitioner. Petitioner’s books 
are maintained on the accrual basis of accounting, 
and on the completed contract method, and, under 
that method of accounting, the services constituted 
a bona fide charge against completed contracts of 
the year. 

““(e-11) The amount paid entitled ‘Philippine Con- 
struction and Development Company’ was paid, 
along with others to see what might be developed in 
the way of business in the Philippine Islands. No 
benefit was received from the expenditure, but the 
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amount is an ordinary and necessary expense of 
business development.’’ 

Action by Commissioner: 

As a result of the negotiations referred to in para- 
graph x, above, the Commissioner conceded plain- 
tiff’s contentions to the extent (1) that the “Philip- 
pine Construction and Development Company” item 
of $500.08 represented an allowable deduction as 
and for business expense incurred in investigating 
the Philippine venture; (2) that the ‘‘Legal expense | 
—C. C. Hall” item of $5,000.00 represented an al- 
lowable deduction as and for legal expenses in- 
eurred by plaintiff in connection with its business, 
and (3) that of the four remaining items, mentioned 
above, the sum of $396.38 represented an allowable 
deduction on account of business expenses incurred 
by plaintiff’s president, W. A. Rushlight. The re- 
sult of these concessions and adjustments was to 
increase plaintiff’s operating loss for the year 1945 
by the total amount of $5,896.38, and to reduce its 
excess profits net income for the year 1943 by the 
same amount, 1e., $5,896.38. 

(f) Contract income understated (per deficiency 
notice) $10,754.90. 


Allegations of Tax Court Petition: 

“(h) Respondent erred in his determination that 
contract income for the year ended December 31, 
1945 was understated by $10,754.90. 

* * + + 

“(e-1) No details are given in respondent’s no- 
tice of deficiency as to the amount of $10,754.90, 
alleged to be income from contracts completed, not 
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included in income. Reference is therefore made to 
information orally furnished petitioner by a repre- 
sentative of the Treasury Department at an in- 
formal conference for the following summary: 


Logging contract on Juanita Investment Company 


ue cttye Mec. <a ce eS... $ 4,871.83 

Underpricing of contracts to W. A. Rushlight 
(COTO iit eee en erm NE 8.8 5,883.07 
$ 10,754.90 


“(o-2) Petitioner engaged in logging timber from 
property owned by Juanita Investment Company 
on the basis that its compensation would come from 
sale of timber cut therefrom. The loss sustained was 
$4,871.83, the venture being abandoned in 1945 due 
to operating difficulties. No recovery was made from 
timber cut and left lying on said lands. 

“(o-3) Petitioner engaged in a number of con- 
tracts during the year 1945 with W. A. Rushlight 
Company. Such contracts all resulted in losses and 
in settlement thereof, the W. A. Rushlight Com- 
pany turned over to petitioner all of the contract 
prices which it received in payment for the said 
work. Respondent erred in arbitrarily determining 
that petitioner should have realized a profit at the 
expense of the W. A. Rushhght Company.’’ 


Action by Commissioner: 

As a result of the negotiations referred to in 
paragraph X, above, the Commissioner conceded 
the plaintiff’s contentions (1) that the “Logging 
contract on Juanita Investment Company prop- 
erty” item of $4,871.83 represented an allowable 
deduction as and for a loss sustained in connection 
with said logging contract, and (2) that the “Under- 
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pricing of contracts to W. A. Rushlight Company” 
item of $5,883.07 did not represent income and/or 
profit derived or received by plaintiff. The result 
of these concessions and adjustments was to in- 
crease plaintiff’s operating loss for the year 1945 
by the total amount of $10,754.90, and to reduce its 
excess profits income for the year 1943, as shown 
by the notice of deficiency, by the same amount, 1.e., 
$10,754.90. 

(g) Bonus, Joe Sax (per notice of deficiency) 
$10,744.57. 


Allegations of Tax Court Petition: 

‘“(1) Respondent erred in his determination that 
an alleged bonus to Joe Sax in the sum of $10,744.57 
should be eliminated in the year 1945 as ‘not de- 
ductible as no bonus payable for 1945’ and in fail- 
ing and refusing to find that no adjustment of bonus 
to Joe Sax was necessary as no bonus had been 
either claimed or accrued on the books for that 
year. 

So 

‘‘(h) Joe Sax, an employee of petitioner engaged 
in technical duties relating to engineering, cost esti- 
mates, ete., received, in addition to other compensa- 
tion, a bonus of 10% of the net profits of petitioner. 
For the year 1945, petitioner realized a substantial 
loss, and Joe Sax was not entitled in that year to a 
bonus, nor was he financially responsible, in ac- 
cordance with his agreement with the company, for 
any of the loss sustained. Petitioner cannot under- 
stand the determination of respondent, who erred 
in reducing the loss of taxpayer by $10,744.57 with 
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the explanation ‘bonus accrual not deductible as no 
bonus payable for 1945’ as there was no bonus ac- 
erued, paid, or otherwise entered on the books or 
claimed as a deduction for that year.”’ 


Action by Commissioner: 

As a result of the negotiations referred to in 
paragraph X, above, the Commissioner conceded 
the plaintiff’s contention that he, the Commissioner, 
had erred in respect of the “Bonus, Joe Sax” item 
of $10,744.57, with the result that plaintiff’s opera- 
ting loss for the year 1945, as shown by the notice 
of deficiency, was understated by that amount, and 
that its excess profits net income for the year 1943, 
as shown by the notice of deficiency, was overstated 
by the same amount, 1.e., $10,744.57. 

(h) In addition to the adjustments hereinabove 
referred to in this paragraph, which operated in 
favor of the plaintiff, and as a further result of 
the negotiations referred to in paragraph X, above, 
the plaintiff conceded, in favor of the Commissioner, 
(1) that the deduction for depreciation for the year 
1945, as reflected in the notice of deficiency, was 
overstated by the amount of $1,002.91, and (2) that 
its closing inventory for that taxable year, as so 
reflected in said notice of deficiency, was under- 
stated by the amount of $12,332.76. The result of 
these concessions and adjustments was to decrease 
plaintiff’s operating loss for the year 1945 by the 
total amount of $13,335.67, and to increase its ex- 
cess profits net income for the year 1943, as shown 
by the notice of deficiency, by the same amount, 1.e., 
#13-380.67. 
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(i) As a result of the adjustments described in 
subparagraphs (a) to (h), inclusive, of this finding, 
there was an overassessment and overpayment of 
excess profits tax of $65,905.29 for the year 1943. 


XIT. 

(a) On line 38 of its income and declared value 
excess profits tax return for the year 1945, plaintiff 
reported an adjusted net loss of $107,445.66. In com- 
puting the said loss of that amount, the plaintiff 
reported as income the sum of $42,789.78 as repre- 
senting the total amount of profit derived by it dur- 
ing that year from two contracts performed by it 
for Oregon shipyards. In the notice of deficiency, 
the Commissioner determined that of the income of 
$42,789.78, so reported by plaintiff for the year 
1945, the sum of $41,104.38 should have been re- 
ported as income derived by it from said contracts 
during the year 1944. In its Tax Court petition, as 
aforesaid, plaintiff assigned error in respect of the 
Commniissioner’s determination, as set forth in this 
subparagraph, in words and figures as follows: 

“(f) Respondent erred in his determination that 
gain on completed contracts of petitioner should be 
reallocated as to taxable years as follows: 

Year ended December 31, 1944, inerease in in- 
come $41,104.58. 

Year ended December 31, 1945, decrease in in- 
come $41,104.58.” 

dn arriving at the deficiencies in income tax and 
excess profits taxes for the year 1944 in the respec- 
tive amounts of $3,972.41 and $59,264.07, as shown 
by the stipulation of the parties and the decision 
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of the Tax Court entered pursuant thereto, as set 
forth in paragraph IX of these findings, no ad- 
justment or change was made with respect to the 
Commissioner’s determination as to the treatment 
of the profit derived by plaintiff from the two Ore- 
gon shipyards contracts referred to in this sub- 
paragraph. 

(b) In arriving (1) at the deficiency in income 
tax for the year 1943 in the amount of $1,647.44, as 
shown in the stipulation of the parties and the de- 
cision of the Tax Court entered pursuant thereto, 
as set forth in paragraph IX above, and (2) at the 
overassessment and overpayment of excess profits 
tax for that taxable year of $65,905.29, the Com- 
missioner determined and allowed as a deduction 
for that taxable year a net operating loss carry- 
back from the year 1945 in the amount of $108,- 
805.33. In the computation of said net operating 
loss earry-back of $108,805.33, no adjustment or 
change was made with respect to the Commission- 
er’s determination as to the treatment of the profit 
derived by plaintiff from the two Oregon shipyards 
contracts referred to in subparagraph (a) of this 
finding. 

XIII. 

(a) If, in addition to the various income and ex- 
pense adjustments and/or other changes referred to 
in paragraphs X and XJ, above, the Oregon Ship- 
yards contracts item of $41,104.38 had, as a result 
of the negotiations referred to in those paragraphs, 
been treated as income includible in plaintiff’s tax- 
able income for the year 1945, instead of the year 
1944, as aforesaid, then and in that event the excess 
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profits tax liability of plaintiff for the taxable year 
1943, computed on that basis, would have been $64,- 
879.99; and the overpayment for that year would | 
have been $31,902.88 instead of $65,905.29, as afore- _ 
said. | | 

(b) Of the deficiency in excess profits tax for the | 
taxable year 1944 in the amount of $59,264.07, re- 
ferred to in paragraph IX above, the sum of $35,- 
144.25 is attributable to the $41,104.38 Oregon Ship- 
yards contracts item adjustment referred to in 
paragraph XII of these findings. 


XIV. 

Plaintiff’s Tax Court petition, filed, as stated in 
paragraph VII, above, on August 23, 1948, together | 
with the file in said case, was, by the Commissioner 
of Internal Revenue, transmitted to the Portland, | 
Oregon, office of the then Technical Staff of the | 
Treasury Department of the United States on Sep- 
tember 9, 1948. At the same time, the Commissioner 
transmitted to said Technical Staff certain petitions | 
and files in regard to the following related docketed | 
and nondocketed cases for the taxpayers and years 
shown: 


Docketed Tax Court Cases Years 
Juanita Investment Company vs. Commissioner of In- 
ternal Revenue, Docket No. 20020....0000..........22--cecceeeeeeee 1942, 1944 
Juanita R. Leggett vs. Commissioner of Internal Rev- | 
enue, Docket No. 20021] 2... 1943 
W. A. Rushlight and Betty Rushlight vs. Commissioner 
of Internal Revenue, Docket No. 20022.......00000000002... 1944. 
W. A. Rushlight vs. Commissioner of Internal Revenue, 
Docker No. 20023 2 1943 
Nondocketed Cases 
Raymond Rushlight’ = ee 1943 


Rantye Rushlicghtes.. 22... See ee eee 1943 
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In connection with all of said cases, including 
plaintiff’s case, the taxpayers at all times between 
September 12, 1947 and August 24, 1951, were rep- 
resented by Eric Van, a certified public accountant, 
and at all times between September 12, 1947 and 
December 2, 1950, by Carl E. Davidson, a lawyer, 
both of whom were admitted to practice before the 
Treasury Department. Meetings were held between 
said two representatives of plaintiff and repre- 
sentatives of the Technical Staff, Treasury Depart- 
ment, Portland, Oregon, sometimes both representa- 
tives of plaintiff being present and sometimes one 
only, on the following dates: November 4, 1948; 
January 14, 1949; May 24, 1949; August 22, 1949, 
and October 3, 1949; and thereafter, almost daily 
until about December 5, 1949. Thereafter, similar 
conferences were held as follows: In the year 1950, 
on February 10, April 3, May 9, July 5, September 
7, September 30, October 138, December 1 and De- 
cember 12; in the year 1951, on March 10, April 19, 
April 27, May 10 and June 22. Between June 22, 
1951 and April 16, 1952, discussions continued be- 
tween members of the Technical Staff and one of 
the officers of plaintiff as to items of gross income 
and deduction affecting all of the above cases. Com- 
mencing in June, 1953, a series of similar confer- 
ences were held with the substituted counsel for 
plaintiff and said other taxpayers. These confer- 
ences culminated, on or about July 21, 1953, in the 
settlement of all of the cases mentioned above, in- 
eluding plaintiff’s case, which said settlement in- 
cluded the resulting overpayment for the year 1943, 
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in the sum of $65,905.29, referred to hereinabove. 

In addition to the above conferences, there were 
a number of conferences held in November of 1950, 
and, by December 1, 1950, it appeared that the cases 
would be settled. In the Spring of 1951, tax com- 
putations were made by the Commissioner based 
upon the tentative adjustments reached in said 
negotiations which computations showed an over- 
assessment and overpayment of plaintiff’s excess 
profits taxes for 1943. When the plaintift’s case 
was finally settled in July of 1953, the only changes 
in adjustments from the December 1, 1950, adjust- 
ments were as follows: 


(1) Plaintiff was allowed a bad debt deduction 
of $5,755.33 [Finding XI (b)]; 


(2) Plaintiff was allowed the $4,871.83 loss on 
the logging contract [Finding XIT (f)]; 


(3) The matter of delinquency penalties was 
settled. 


During all of said negotiations, the representa- 
tives of the Commissioner had before them plain- 
tiff’s tax court petition. In 1953, after all of the 
items of expense and income had been agreed upon, 
it was discovered for the first time that no refund 
claim on Treasury Department Form 843 had been 
filed by plaintiff. In said negotiations, the matter 
of whether or not a refund claim had been filed by ~ 
plaintiff was not discussed prior to 1953. 


KV. 
Of the above sum of $65,905.29, overpayment by — 
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plaintiff, there was refunded to plaintiff the amount 
of $35,044.35, this refund being made on November 
8, 1953, by R. C. Granquist, District Director of 
Internal Revenue, said amount being the total of 
the payments made by plaintiff by way of credit 
on account of its 1948 excess profits tax assessment 
in the sums of $32,401.25 on April 9, 1952, $4,275.99 
on April 23, 1952, and $593.19 on November 19, 
1952, less the sum of $2,226.08. That said sum of 
$9,226.08 represents interest from March 15, 1944 
to March 15, 1946, on the sum of $18,550.66, which 
was the amount of deficiency in plaintiff’s 1943 
excess profits tax prior to the application thereto 
of the carry-back loss from the year 1945. 


Ve 
The Commissioner of Internal Revenue and the 
District Director of Internal Revenue have failed 
and refused to refund to plaintiff the balance of 
said overpayments, namely, the sum of $30,860.94. 


XVII. 

On January 5, 1954, plaintiff filed with the Dis- 
trict Director of Internal Revenue for the District 
of Oregon for transmission to the Commissioner of 
Internal Revenue an amended claim for refund on 
Treasury Department Form 848 in the sum of 
$66,832.82 “‘or such other amount as is legally re- 
fundable”’. Said claim for refund referred to and 
incorporated by reference plaintiff’s tax court peti- 
_ tion and claimed that plaintiff was entitled to the 
refund of the overpayment and overassessment in 
| plaintiff’s 1943 excess profits taxes for the reasons 
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and upon the grounds set forth in plaintiff’s tax 
court petition and as agreed upon by the plaintiff 
and the Commissioner. Thereafter and on June I, 
1954, the Commissioner, in the manner provided 
by law, notified plaintiff that said claim was dis- 
allowed. This action was commenced within two 
vears of the date of said notice of disallowance. 


SMILE 

On November 12, 1953, the deficiencies in income 
tax, excess profits tax and penalties for the years 
1943 and 1944, as shown by the stipulation of the 
parties referred to in Finding IX above, and by the 
decision of the Tax Court referred to in Finding 
IX above, were assessed against plaintiff by the 
Commissioner in accordance with the provisions 
of $272 (b) of the Internal Revenue Code of 1939. 


Based on the foregoing Findings of Fact, the 
court makes the following 


Conclusions of Law 
i, 
The Court has jurisdiction of the parties and of 
the subject matter by virtue of Section 13846 (a) (1), 
Title 28, United States Code. 


II. 
The time within which plaintiff could file a re- 
fund claim was extended to December 31, 1949. 


III. 
Plaintiff's tax court petition filed on August 23, 
1948, and served upon the Commissioner constituted 
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a sufficient and timely claim for the refund of the 
overassessment and overpayment in plaintiff’s ex- 


cess profits taxes for the year 1943 within the mean- 


mic of $$ 322°(b) (1), 3772 (a) (1) and (2), and'3771 
(e) of the Internal Revenue Code of 1939. 


IV. 

In investigating and acting upon the matters set 
forth in plaintiff’s tax court petition, the Commis- 
sioner waived any requirement in the Regulations 
of the Treasury Department that the claim be sub- 
mitted on a particular form. 


Y 
Plaintiff had the right to amend the claim for re- 
fund contained in its tax court petition after the 
statute of limitations had run for the filing of re- 
fund claims, and this action was timely commenced 
after the disallowance of said refund claim, as 
amended. 


VI. 

The plaintiff is entitled to judgment against the 
defendant in the sum of $30,860.94 together with 
interest thereon at the rate of 6% per annum from 
August 23, 1948. Plaintiff is also entitled to judg- 
ment against the defendant for interest at the rate 
of 6% per annum on the amounts which were re- 
funded to plaintiff (by way of credit) from the date 
said amounts were paid by plaintiff to the Director 
and/or Collector of Internal Revenue to November 
12, 1953, the date that said credits were allowed. 
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Dated: December 21, 1956. 
/s/ CHASE A. CLARK, 
Judge 
Acknowledgment of Service attached. 
[Endorsed]: Filed December 26, 1956. 


In the United States District Court for the 
District of Oregon 


Civil No. 7582 


A. G RUSHLIGHT & CO., an Oregon corpora- 
tion, Pladaatiie 
VS. 


UNITED STATES OF AMERICA, 
| Defendant. 
JUDGMENT 


The above entitled action came on for trial be- 
fore the court without a jury, the plaintiff appear- 
ing by Denton G. Burdick, Jr., one of its attor- 
neys, and the defendant appearing by Allen Bow- 
den, attorney, Department of Justice, and Edward 
J. Georgeff, Assistant United States Attorney for 
the District of Oregon. The court, having consid- 
ered the pre-trial order and the agreed facts 
therein, the testimony and exhibits introduced at 
the trial, and the briefs of counsel, and having filed 
its memorandum opinion, its findings of fact and 
conclusions of law, and 

The court being fully advised in the premises, 

Now, Therefore, it Is Hereby Ordered and Ad- 
judged that plaintiff have and recover judgment 
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against the defendant in the sum of $30,860.94, to- 
gether with interest thereon at the rate of six (6) 
per cent per annum from August 23, 1948; for the 
further sum of $3,528.26, together with plaintift’s 
costs herein taxed at $15.00. 


Dated: December 21, 1956. 


/s/ CHASE A. CLARK, 
Judge 
Acknowledgment of Service attached. 
[Endorsed]: Filed December 26, 1956. 


[Title of District Court and Cause. | 


NOTICH OF APPEAL 


To: A. G. Rushlight & Co., an Oregon corporation, 
Plaintiff, and Denton G. Burdick, Jr., attor- 
ney for Plaintiff: 


Notice is hereby given that the United States of 
America, defendant above-named, hereby appeals 
to the United States Court of Appeals for the 
Ninth Cireuit from the judgment entered in this 
action on December 21, 1956, in favor of plaintiff 
and against defendant. 

Dated this 18th day of January, 1957, at Port- 
land, Oregon. 

C. HE. LUCKEY, 
United States Attorney for the Dis- 
trict of Oregon 
/s/ EDWARD J. GEORGEFF, 
Assistant United States Attorney 
[Endorsed]: Filed January 18, 1957. 
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CERTIFICATE OF CLERK 


United States of America, 
District of Oregon—ss. 


I, R. DeMott, Clerk of the United States District 
Court for the District of Oregon, do hereby certify 
that the foregoing documents consisting of Com- 
plaint; Answer; Pre-trial order; Opinion; Notice 
of appeal; Order extending time to docket appeal; 
Findings of fact and conclusions of law; Judgment; 
Notice of appeal; Designation of contents of record 
on appeal and Transcript of docket entries, con- 
stitute the record on appeal from a judgment of 
said court in a cause therein numbered Civil 7582, 
in which The United States of America is the ap- 
pellant and defendant and A. G. Rushlight & Co., 
an Oregon corporation is the appellee and plaintiff; 
that the said record has been prepared by me in 
accordance with the designation of contents of 
record on appeal filed by the appellant, and in ac- 
cordance with the rules of this court. 


In Testimony Whereof I have hereunto set my 
hand and affixed the seal of said court in Portland, 
in said District, this 21st day of January, 1957. 


[Seal ] R. DE MOTT, 
Clerk 
/s/ By THORA LUND, 
Deputy 
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TRANSCRIPT OF PROCEEDINGS 


This matter came on for hearing before the Hon- 
orable Chase A. Clark, sitting without a jury, at 
Portland, Oregon, on February 8, 1956, at 10 
o'clock a.m. [1*] 

* * £ & 

A. N. WILLIAMS 
called as a witness by the Defendant, after being 
first duly sworn, testifies as follows: 


Direct Examination 
Go 2S Fe Fe yp 

Q. (By Mr. Bowden): Mr. Williams, what was 
your occupation in the years 1948 to 1953? 

A. I was employed in an organization that was 
then known as the [6] Bureau of Internal Revenue, 
and I was in charge of the Portland office of the 
then technical staff, which is now known as the 
appellate division. 

Q. Mr. Williams, will you briefly describe to the 
Court the functions of your office at that time? 

A. At that time the functions of our office were 
very much as they are today, some difference in 
details, but not many. We considered two types of 
eases, Income tax, State tax and Gift tax cases. 

One type consisted of the cases in which statutory 
notices of deficiency had not been issued and the 


* Page numbers appearing at foot of page of original Reporter’s 
Transcript of Record. 
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eases therefore had not been appealed to the Tax 
Court of the United States. The second type was 
the cases in which statutory notices had been is- 
sued and in which petitions had been appealed to 
the Tax Court and which were before us in an 
effort to effect a settlement of the case without ac- 
tual trial before the Court. 


©. So it is your testimony that there were | 


basically two; types of cases? 

A. Yes, sir. 

@. One, pre-deficiency notice cases and two, 
post-deficiency notice cases,—cases that had been 
docketed in the tax court? 

A. That is correct. 

Q. I wonder if you would very briefly give a 
sequence of events that would oceur prior to the 
issuance of a so-called 90 day letter? [7] 

A. Of course, all such conferences originated in 
the office of the Internal Revenue Agent in charge. 
Now, after an examination had been made and the 
examiner had made a report comprehending his 
findings of facet and conclusions with respect to the 
ease, it was reviewed in that office and if it was 
approved,—if his findings, his report was approved, 
the taxpayer was given an opportunity for con- 
ferences in that office. In many cases numerous 
conferences were necessary before the case was dis- 
posed of. In any event, if the taxpayer and the 
conferee agreed that was, ordinarily, the end of 
the case. If they did not agree the taxpayer was 
given an opportunity to have his case referred to 


| 
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the technical staff, the organization with which I 
was associated. If it was so referred we held con- 
ferences and attempted to reach a settlement or 
agreement with the taxpayer and if we did not 
reach such an agreement we returned the case to 
the office of the agent in charge in order that a 
statutory notice might be issued on the basis of 
our findings. However, if the taxpayer, while the 
case was under consideration in this pre-statutory 
notice status did not ask for the case to be referred 
to us, then the Agent in charge issued a statutory 
notice on the basis of his own findings without any 
reference to the technical staff. 

Q. Mr. Williams, would you briefly describe 
the conditions of a 90 day letter? [8] 

A. Jam sorry, I didn’t hear that. 

@. Will you briefiy describe a 90 day letter, in 
other words, will you briefly describe the purpose 
of a 90 day letter? 

A. A 90 day letter is more properly referred to 
as a statutory notice of deficiency. A statutory no- 
tice of deficiency itself is ordinarily a one page 
document in which the taxpayer is advised that 
there has been a determination that there is a de- 
ficiency due in the amount of so many dollars. 
Attached to that document, however, is a statement 
of the basis upon which this determination is made. 
Ordinarily it would start,—practically in all cases, 
at any rate, it would start with the income shown 
by the return, showing the adjustments of that in- 
come, explain the adjustments and end with the in- 
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come as determined by the writer of the letter, or 
by the auditor who actually prepared the statement. 
In cases which involve State tax or gift tax or 
similar schedules, they would be attached. In cases 
that involved excess profit tax there would be other 
schedules showing computations of invested capital, 
credits computed on the basis of invested capital 
meeting the effect of the law involved. Then, after 
those adjustments of income and invested capital 
and the eredits have been made there would be 
other schedules showing the computation of tax 
hability, ending with the deficiency shown by the 
face of the return. 

Q. After the issuance of the statutory notice 
of deficiency [9] what right of appeal did the tax- 
payer have? 

A. He had the right to petition the Tax Court 
of the United States. 

@. How long did he have? 

A. Ninety days. 

@. After a case had been docketed in the tax 
court would your office have occasion to reconsider 
that case? 

A. Yes. When a case was docketed with the Tax 
Court or a petition filed with the Tax Court, a copy 
of that would be in Washington. A copy of that 
petition would be referred to the National office 
of the Chief Counsel whose office is in Washington. 
I don’t know particularly what happened at that 
time, I suppose it was largely for record purposes. 
At any rate, a copy of the petition was forwarded 
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to our office addressed to my superior for record 
making purposes. It was held there until it became 
associated with the administrative file, and the ad- 
ministrative file would be forwarded to us. I am 
speaking of 1948 now,—forwarded to us by the 
office of Internal Revenue Agent in charge whose 
office was in Seattle. When the administrative file 
was received a record was made of both the ad- 
ministrative file and the petition which we call the 
legal file, from Washington, and the two of them 
were brought together by the proper official or per- 
son in our office, the record clerk. Then they were 
transmitted directly to the office,—to the Portland 
[10] representative of the Chief Counsel, or the 
Counsel in charge of the Portland office for the pur- 
pose of answering the petition. After the petition 
had been answered and pleadings were complete, 
the administrative file was then returned to us, 
when I say us, I mean to me for assignment to 
someone under my direction who would consider the 
case from the standpoint of attempting to arrive 
at a mutually satisfactory basis of settlement with 
the taxpayer. At that point, after the case was as- 
signed to this person the taxpayer would be con- 
tacted, conferences arranged and they would go on 
from there. 

@. Would the matter have been referred to you 
if you had considered the case prior to the issuance 
of the 90 day or the statutory notice of disallow- 
ance,—after the notice of deficiency was given? 

A. Would you repeat that question ? 
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Q. If your office had occasion to consider a 
particular ease prior to the issuance of the statu- 
tory notice of deficiency would that case then have 
been referred to you after the petition was filed 
with the Tax Court? 

A. Not automatically. 

Q. Will you briefly explain the circumstances 
under which it would have been referred to you? 

A. If the taxpayer requested us to consider it 
it would then be referred to us and we would 
again consider the case. 

Q. At this stage of the case, in other words, 
one that was [11] referred to you after the filing 
of the petition in the Tax Court what was your 
principal function in considering that case? 

A. Our function was to—our ultimate function 
was to reach an agreement, if possible, with the 
taxpayer with respect to all disputed points. Pre- 
liminary to that it was necessary for us to examine 
the files as they pertained to the income adjust- 
ments and all other adjustments and test those 
adjustments,—that is the adjustments of the tax- 
payer or petitioner against the records that we had 
or the record as supplemented by additional records 
of evidence that might be submitted. In other words, 
to determine what income adjustments were to be 
made if any on the basis of the petition as filed. 

@. Did there come a time during the course of 
your duties between the years 1948 and 1953 that 
you had occasion to consider a case in Tax Court 
entitled A. G. Rushlight Co. vs. Commissioner ? 
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A. Yes, sir. 

@. Will you relate to the Court briefly the cir- 
cumstances under which that case was referred to 
you? 

A. In accordance with the procedure which I 
have outlined relating to the handling of cases after 
the issuance of statutory notices, the administrative 
file on the case of A. G. Rushlight & Co. was re- 
ceived by our office [12] on September 9, 1948. Also 
in accordance with that procedure the legal file 
was received on September 14, 1948. The two files 
were associated in the manner that I have out- 
lined and they were given to the counsel in charge, 
turned over to him in order that an answer might 
be prepared to the petition,—the taxpayer’s peti- 
tion. 

Q. After the answer had been prepared and 
filed by legal counsel was the matter then referred 
back to your office? 

_ <A. Yes, automatically it came to us. 

Q. Now, so as not to confuse the matter, what 
other cases in addition to this particular case was 
referred to you at the same time? 

A. There were the individual cases of W. A. 
and Betty Rushhght,—I should say the individual 
case,—the case of W. A. and Betty Rushlight, 
joint returns having been filed for certain years,— 
the individual case of W. A. Rushlight who, for the 
particular year involved, filed a separate return. 
The ease of the Juanita Investment Company, and 
the case of Juanita Leggett, those constituted the 
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five cases in which petitions had been filed with the 
Tax Court, all of which were referred to us at the 
same time. In addition to that there were certain 
related non-docketed cases. 

Q. Would you say, Mr. Willams, that these 
cases were related [13] in the sense that certain 
income and expense items as to one would necessar- 
ily affect the others? . 

A. Yes, they were. That was particularly true 
of the three cases that I mentioned first, namely: 
A. G. Rushlight Co., W. A. and Betty Rushlight 
and W. A. Rushlight. It was true in a lesser degree 
with respect to the relationship of the two cases, 
W. A. and Betty Rushlight, W. A. Rushlight on one 
hand and the Juanita Investment Company on the 
other. 

Q. Now, Mr. Williams, starting with the period 
of September 1948 when these cases were referred 
to your office for consideration, could you briefly 
trace the sequence of events which occurred during 
the period from 1948 to 1943? 

A. 1943 you say. 

Q. Pardon me, 1948 to 1953? A. Yes. 

Q. That does not have to be in detail Mr. Wil- 
hams, at this point. 

A. I already stated that the cases were referred 
to us after the pleadings were completed and our 
records show that they were received for the pur- 
pose of conducting settlement negotiations on Oc- 
tober 14th, 1948. At that time I did something that 
I have since regretted to a certain extent, I assigned 
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the cases to myself for consideration. A conference 
was arranged for,—I can’t give you the exact date 
[14] unless I take time to examine my file—— 

(). ——The year? 

A. I think it was in November. 

®. The year? 

A. 1948, but that was only a very preliminary 
discussion. There was a further conference very 
early in 1949. There were, I believe, three confer- 
ences during the Spring and Summer of 1949. 
About, I should say not later than the first of 
September and probably before that, in 1949, we 
were advised that the Tax Court would be here in 
Portland beginning on October 24, 1949, and from 
that time and for a period of several weeks there 
were numerous discussions had with respect to what 
should be done in these cases. Mr. Pigg and L— 
Mr. Pigg being the Counsel for the Government, 
and I conferred between ourselves, and with the 
Petitioner’s attorney of. record as to the handling 
of the cases at that time, with the result that no 
agreement with respect to any settlement was 
reached before the call of the Calendar and when 
the cases were called a motion was made on behalf 
of the Petitioner that the case be continued and 
that motion was not opposed by the Government. 
Thereafter, during the year 1950 another series of 
conferences were held which were not productive 
of any settlement resulting, and the case, later in 
the summer or early fall was again placed on the 
calendar of the Tax Court for hearing, trials of 
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which were scheduled to begin at Portland [15] 
October 23, 1950. For a period of several weeks 
before October 23, there were frequent discussions 
between myself and counsel for petitioners for the 
purpose of resolving as many of the issues as we 
could and considerable progress, as to a meeting 
of the minds, was made during those discussions, 
but a definite basis of settlement was not reached. 
When the case was called on the hearing date of 
the calendar it was again continued with the 
thought being that negotiations for settlement had 
progressed to such a point that it was reasonable 
to anticipate that settlement would be reached 
within a reasonable period of time. Immediately 
after the Tax Court had completed hearings in 
other cases I gave as much attention to the case 
as time permitted and there were a number of 
conferences held during the latter part of Novem- 
ber and they culminated in a conference that was 
held on December 1, 1950, and at that time the 
negotiations had progressed to the point that it 
appeared that we were really in a settlement area. 
There were some undecided matters that it was 
necessary for me to give some additional thought to, 
but on December 1, 1950, it definitely appeared 
that we were within settlement area. After that 
conference and for the remainder of the year,—I 
didn’t keep a time-sheet on this but I think I gave 
practically my entire time to the matter of this 
case, and that situation continued during those 
weeks, it [16] seemed that the prospects for settle- 
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ment were improved, if anything, over what they 
had been on December 1. Early in 1951 I was ad- 
vised that the settlement proposal—I was advised 
that the suggestion, I could say that rather that 
proposal, the suggestion that had been made lead- 
ing toward a settlement, in the conference of De- 
eember 1, 1950 and prior thereto were not accept- 
able to Mr. Rushlight, and from that time on for 
a period of approximately three months very little 
was done on the case, and I believe it was in April 
1951 that conferences were again resumed, and 
there was a series of three or four conferences, I 
ean’t tell exactly without looking at my record. 
Between that date, which was about the middle of 
April,—between that date and the latter part of 
June,—by the first of July it became apparent that 
the parties were not in an area of agreement and 
for a period of several months my work on the case 
was sporatic, and Mr. Robert Horning, who was 
employed by Mr. Rushlight in an accounting capa- 
city worked with me however, at times during the 
Summer and Fall and I think until early in 1952 
in preparing income statements, schedules of in- 
come on which we could agree. Primarily our in- 
tention was to have figures so that each one of us 
eould know what the other was talking about in the 
event either or both of us should have occasion to 
give the cases further consideration at some later 
date. [17] That work was completed in the early 
part of 1952, and from that time there was nothing 
done on the cases until they were set down for trial 
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before the Tax Court for the third time for a hear- 
ing beginning in Portland, I believe that was in 
July 1953. Approximately one month before the 
1953 hearings Mr. Girigley called me and said that 
he had been retained by Mr. Rushhght and asked 
if conferences could be arranged for the purpose 
of exploring the possibilities of settlement without 
trial, so as a result of that telephone call a series 
of conferences followed in which Mr. Girigley and 
Burdick participated and represented Mr. Rush- 
light and his company and Mr. Pigg of the chief 
counsel’s office in Portland and Mr. Durkins of 
the chief counsel’s office in Seattle, whose post of 
duties was in Seattle participated together with 
myself. 

Q. What was the ultimate result of these con- 
ferences in the middle of 1953? 

A. The ultimate result was that a basis of set- 
tlement was agreed upon, income adjustments were 
agreed upon and these adjustments were turned 
over to our auditor,—the auditing staff at our of- 
fice. Computation of the taxes was made and those 
figures were agreed upon by representatives of the 
taxpayer. 

Q. And the case was closed in your office? 

A. Stipulations with respect to the tax lability 
with [18] respect to which the tax court had juris- 
diction were prepared on the basis of those audit 
figures and were filed with the Tax Court I believe 
August 6, 1953, I believe that is the date it was. 

Q. Now with respect to the item of excess profit 
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taxes for the year ending December 31, 1943, with 
which the Tax Court said that it had no jurisdic- 
tion, what steps were taken by you to settle that 
hability ? 

A. In computing the tax hability with respect 
to which the Tax Court did have jurisdiction it was 
found,—let me rephrase that,—in computing the 
tax habilities with respect to the taxes which were 
actually at issue before the Court, computations 
were also made by our audit section showing the 
excess profit tax lability for the year 1943. 

@. As a result of form 870 executed 

A. Following up and giving effect to that com- 
putation, we prepared form 870 which is a form 
that the appellate division uses 1n eases that it con- 
siders as in the pre 90 day status as distinct from 
the docketed status which shows the over assessment 
or the deficiency as the case may be. 


Mr. Bowden: Your Honor, we have attached 
seven exhibits to the pretrial Order, now, may I 
show Mr. Willams a copy of exhibit numbered 3 
so that he may refresh his recollection. 

The Court: I notice these exhibits, and a stipu- 
lation that they may be identified, I don’t know 
[19] but I think maybe that these exhibits should 
all be offered and admitted. 

Mr. Bowden: I would lke to offer these ex- 
hibits, your Honor. 

The Court: All of the exhibits shown in the pre- 
trial order may be shown as offered and admitted. 
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Q. That particular document was prepared in 
your office, is that correct, Mr. Williams? 

A. Yes, sir, that’s correct. 

Q. And that document was sent to the Counsel 
for the taxpayer? 

A. Yes, it was, it was either sent to him by mail 
or handed to him in my office, I am not sure about 
that. 

@. Do you recall at the time that particular 
document was prepared and delivered to the tax- 
payer, or counsel for the taxpayer, what his re- 
action was to the section 322 limitation as shown in 
the upper right hand corner? 

A. As [ recall there was some but not great 
hesitaney with respect to signing the document,— 
the agreement form with that statement up there 
which reads ‘‘Accepted as to amount of overpay- 
ment refundable subject to provisions of Section 
322, Internal Revenue Code’’, signed A. N. Wil- 
hams, Associate Chief Appellate Division. There 
was some hesitancy on the part of counsel for the 
taxpayer but no great hesitancy in signing the 
agreement form. 

Q. Can you recall anything that was said on 
those occasions [20] My. Williams, either by you 
or by counsel for the taxpayer ? 

A. No, I can’t recall anything in particular, 
there was some discussion but as I say, it could be 
summed up in what I just said,—they regretted 
naturally that we insisted that this qualification 
be added to the agreement form. 
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Q. Was there any discussion at that time re- 
garding a claim, the filing of a claim for refund? 

A. At the time of signing this,—I recall very 
distinctly the day that this agreement was signed. 
At that particular moment I do not reeall that 
there was any discussion with respect to this claim 
for refund. 

Q. Anything on or about that time which would 
bear on that? 

A. When the matter was discovered, that this 
overassessment was apparently barred, a careful 
search was made of the file for a claim 

Q). of your files, Mr. Williams? 

A. Yes. 

@. Go ahead. 

A. And an examination was made of the statu- 
tory notice and it was brought to light at that time 
that the statutory notice which had been issued by 
the then Revenue Agent in charge in Seattle, Mr. 
Stockton, had a paragraph in it which cautioned 
the taxpayer with respect to the advisability of 
filing a claim for refund. [21] 

Q. Did counsel for Taxpayer request you to 
search your files for claim for refund in this par- 
ticular instance? 

A. I don’t believe that they made specific re- 
quests. We searched our files independently of any 
request that might have been made of us. 

Q. Mr. Willams, with respect to the other 
docket cases which you had under consideration, 
after they were ultimately settled, income and ex- 
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penses determined did they have proper, or did it 
appear that in all of those cases proper claims for 
refund had been filed? 


A. May I just answer it this way,—there were 
in this group of cases a number of claims for re- 
fund, I can’t tell without examining our files how 
many, but there were a number, and I can recall 
no controversy or discussion with respect to any 
other missing claims. I don’t think that there was 
any discussion. 


@. Now, may I go back a few moments,—Dur- 
ing the course of your discussion of this case and 
other cases would you say particularly what your 
attention was directed to. In other words, was it 
directed to the income and expense solely or did 
it go further and relate to other items? 


A. My attention was directed to the items of 
income, deductions, expenses, items of invested 
eapital and there are other items that must be 
taken into consideration in figuring tax, in these © 
particular years for this taxpayer at any rate. I © 
am thinking of the credits for excess profit tax — 
purposes [22] which followed automatically and 
were given consideration by our auditors, so, in 
answer to your question, we considered income, de- | 
ductions, expense, invested capital items and in 
this particular case the question of whether the 
certain penalties had been properly or improperly 
imposed. 


Q. Did you ever during the discussions refer to 
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amounts which may or may not have been refund- 
able to the taxpayer ? 

A. Are you asking with respect to the period, 
we will say, prior to June 1953? 

Q. Yes. 

A. No, there was no discussion of the sums re- 
fundable. 

Q. At any time did you ever refer these cases 
to the audit section for computation of any amounts 
which may have been refundable prior to 1953? 

A. Not on the basis of agreed income determina- 
tion. There were certain tentative computations 
made but they were not on the basis income ad- 
justment which had been proposed and accepted as 
for settlement purposes or anything of that na- 
ture, in other words, I spoke a moment ago of the 
facts, or the result of the conference on December 
1, 1950, and the preceding conferences where it 
appeared that we were within an agreement area. 
Now, sometime in the early part of 1951 computa- 
tions of tax were made on that and a number of 
- other basis but they were not on the basis of agreed 
income adjustments. 

@. At any time during the discussions prior to 
1953 did the taxpayer or his representative ever 
discuss the matter of claims for refund in this 
case ? 

A. Iam trying to review the steps in this period 

of about three and a half years, in fact, almost 
| four years that these cases were before me and 
I can’t recall that the matter of refunds, as such, 
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were ever discussed until immediately before the 
closing of the case in August 1953, immediately hbe- 
fore the filing of the petition with the Tax Court 
in August 1953, when I say immediately, I mean a 
matter of a few weeks before that. 

@. I wonder if you would refer to exhibit num- 
bered one. Page two of the statement, will you 
kindly read to the Court the first paragraph and 
then explain to the Court the reason for the in- 
sertion of that paragraph in that letter? 

A. The paragraph reads as follows: “The over- 
assessment shown herein will be made the subject 
of a certificate of overassessment which will reach 
you in due course through the office of the collector 
of internal revenue for your district, and will be 
applied by that official in accordance with Section 
322 (a) of the Internal Revenue Code, provided 
that you fully protect yourself against the running 
of the Statute of Limitations with respect to the 
apparent overassessment referred to in this letter, 
by filing with the collector of internal revenue for 
your district, a claim [24] for refund on Form 
843, a copy of which is enclosed, the basis of which | 
may be as set forth herein.’’ Now, what was the 
rest of your question ? 

Q. What was the purpose of inserting that para- 
graph in that letter? Also the purpose of enclosing 
form 843 with that letter? 

A. Of course, I didn’t issue this letter but I 
think I can answer your question. Page one of 
this statement sets forth the tax liabilities, that 
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means the tax liabilities determined by the office 
of the Internal Revenue Agent, the amount pre- 
viously assessed and the deficiencies and penalties 
asserted. It also, the same tabulation, shows an 
overassessment of excess profit tax for the year 
1943 in the amount of $12,853.92. Now, in issuing 
this statutory notice the man who prepared it was 
cognizant of the fact, apparently, that if a petition 
was filed with the Tax Court, the Tax Court would 
not have jurisdiction with respect to the overassess- 
ment of the $12,853.92, therefore, for the purpose 
of putting the taxpayer on notice in order that he 
might or it might protect its interest, the para- 
graph that I have just read was inserted in the 
statutory notice and a copy of the form which was 
recommended to be used, was enclosed, form 843. 

Cross Examination 

Q. (By Mr. Burdick): Regarding the procedure 
that you have described Mr. Wilhams, as I under- 
stand it you were the head of technical staff here in 
Portland, isn’t that right,—up until they changed 
it to the appellate division ? 

A. No, that isn’t correct. At that time the ap- 
pellate function of the then Bureau of Internal 
Revenue in this region, this section of the country 
was in the hands of the Northwestern Division 
Technical Staff, and we had two offices, one in 
Seattle and one in Portland. The territory em- 
braced was Alaska, Washington and Oregon, Idaho 
and Montana. Cases arising outside of Oregon [26] 
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or Washington would normally come to either Se- 
attle or Portland, depending on the location of the 
taxpayer or their pleasure. Now, as to the Seattle 
office, by immediate superior was in Seattle and 
was the head of the division and I was in charge, 
directly responsible to him, of the Portland office. 
I believe my title at that time was Technical Ad- 
viser in Charge, or something like that. 

Q. Did that situation continue up through all 
of the period up through 1953 except for the 
change in name? 

A. It did not. There was an extensive reor- 
ganization of the entire Revenue Service in 1952, 
and it became effective as to this section of the 
country on October 30, 1952, I believe, and at that 
time, not immediately, but shortly after that I was 
placed directly in charge of the Portland office and 
given authority to settle cases on my own respon- 
sibility. I was still responsible to Mr. Hilacker, in 
that he received a different title and there was 
another adviser in the Seattle office that was also 
responsible to him,—this adviser that I speak of 
and myself occupied the same respective positions 
in our cities. 

Q. From October 30, 1952 when this reorganiza- 
tion went into effect you were given authority to 
settle cases under that procedure were you? 

A. I was,—not immediately but very shortly, 
it was a matter of delegation and the delegation 
could not become effective for a period of some 
weeks or perhaps months, [27] but pursuant to the 


A. G. Rushlight & Co. 95 


(Testimony of A. N. Williams.) 
general plan of the reorganization I was given that 
authority. 

Q. Then, in other words, when Mr. Gerany and 
I settled this case with you in 1953 at that time 
you had been delegated authority to settle cases? 

A. I had settlement authority at that time. 

Q. And that authority stems from the Commis- 
sioner of Internal Revenue does it not? 

A. That’s right. It was a matter of delegation, 
two different steps I believe. 

Q. Anyway, when you settled the cases it was 
because you were the representative, legally in 
charge of this office for the Commissioner of In- 
ternal Revenue? 

A. To that extent, yes, that’s right. Within the 
limits only of the functions of what became known 
as the appellate division. 

Q. Prior to that time you had to submit settle- 
ment to your superior, Mr. Hilacker, didn’t you? 

A. That’s right. 

Q. But you are the person who negotiated with 
the taxpayer on behalf of the technical staff in this 
area prior to October of ’52? 

A. Yes, on behalf of the technical staff, but that 
should be qualified by stating that in as much as 
this was a docketed case, the technical staff or the 
appellate division counsel also participated in nego- 
tiations, at least to a limited [28] extent, I mean 
by that, they did not participate in all conferences 
by any manner or means, but they did participate 
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in some of them and Mr. Pigg was kept advised 
of our progress. 

@. Between you and the members of the coun- 
sel staff the primary responsibility was on you 
wasn’t it? You did make the decisions of settle- 
ment after consulting with them? 

A. Will you ask that question again? 

Q. Yes, as between you and the attorney in the 
counsel’s office that you consulted with, was that 
Mr. Pigg,—who had the primary responsibility 
as between the two of you? Who had that respon- 
sibility to decide as to whether the matter was 
settled ? 

A. As I understand your question there was no 
primary responsibility. It was my responsibility,— 
as a practical matter, the way it worked out in this 
ease, 1t was my responsibility to negotiate with the 
taxpayer’s representative and after a basis of set- 
tlement had been reached, had been proposed I will 
say,—and was determined to be acceptable to me, 
one that I would recommend to my superior, to my 
immediate superior, who was Mr. Hilacker, after 
the basis of settlement had been determined to be 
one that I would recommend as being acceptable 
to me then I conferred with Mr. Pigg to see if it 
was acceptable to him. In other words, we made 
joint recommendation, [29] our recommendations 
were joint as between Mr. Pigg and myself. 

@. Now, when this case was finally settled it 
meant that the settlement was agreeable to both 
you and Mr. Pigg? A. That’s right, 
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Q. Your office was the only office who had au- 
thority at that time to settle a docketed case, wasn’t 
it Mr. Williams? 

A. We did not have authority and ever had au- 
tority to settle a docketed case without concur- 
rence of Mr. Pigg’s office. 

Q. Then, between your office and Mr. Pigg’s 
office, there wasn’t any other office that had any- 
thing to do with settling docketed cases? 

A. No, there was not. 

@. On these discussions that you had that you 
described to the Court here extending over this 
period, did you keep Mr. Pigg’s office advised of all 
those discussions from time to time, as to their 
progress ? 

Q@. We made no attempt to advise Mr. Pigg or 
anyone in his office with respect to the day by day, 
-and sometimes hour by hour development, we did 
not do that, but on the other hand when some- 
thing came up, when it appeared that a step that 
was of real importance had been taken or a real 
gain had been made in our ultimate objective of 
reaching an agreement, either to agree or disagree, 
when a point such as that was reached I always 
conferred with [80] Mr. Pigg and advised him of 
the progress or lack of progress which had been 
made. 

Q. Now, on these conferences that are listed in 
the pretrial Order, were you present Mr. Williams, 
at all of those that are listed in the pretrial Order ? 

A. Yes, there is not a conference listed in the 
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pretrial Order that I did not attend. I don’t think 
there was ever a conference held in this case that 
T wasn’t in on. 

Q. Then you were present at all of the negotia- 
tions mentioned in the pretrial Order,—you were 
there at every conference? 

A. Yes, I think so. 

Q. You had various people with you at times 
but you were there yourself at each one of them? 

AeeweThat’s correct. 

@. I think you said that you referred this case 
to yourself when it was referred to your office, I 
think the word ycu used was that you assigned 
it to yourself? Ag did 

Q. Now, referring to your testimony in regard 
to this meeting that you mentioned on December 1, 
1950, I think you said that at that time you felt 
that your negotiations were in what you termed as 
in a settlement area? A. That’s correct. 

@. At that time had you given consideration to 
all of the issues that are set forth in the pretrial 
Order,—Just a minute, I think I better rephrase 
that question. [31] You are familiar with the items 
of income and adjustments that are set forth in 
detail in paragraph 11 of the pretrial Order? 

A. May I have a copy of the pretrial Order. 
You said paragraph 11. 

Q. Paragraph 11, page 6, that paragraph ends 
on page 14. 

A, Yes, I am familiar with those adjustments. 

Q. Were those adjustments considered by you, 
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those mentioned there,—were they considered by 
you in connection with this area of settlement that 
you thought you reached in 1950, December 1, 
1950? A. Yes, they were. 

Q. All right, now, I think you said that Mr. 
Gerany and I represented the Plaintiff here dur- 
ing the time, starting in 1953, isn’t that right? 

A. The first contact with me was, I think, in 
June, around June 22 or 23, 1953. 

Q. Now, you are familiar with how this case 
was finally settled as is shown in the pretrial Order 
are you not. I mean, how it was finally settled as 
to all of these issues shown in that paragraph? 

A. I don’t attempt to carry them all in my mind, 
if that is what you mean. 

Q. Can you tell what changes there are in the 
way these issues were finally settled as shown by 
the Pretrial Order and the way they were settled 
at the time you thought you [32] were in an area 
of agreement, December 1, 1950. What changes were 
made as a result of negotiations. 

-A. You have spoken of this agreement, the re- 
sult of this conference of December 1, 1950 as set- 
tlement reached, that was not a settlement, there 
were certain adjustments that had been discussed 
previously in numerous conferences, certain income 
adjustments. As I recall what happened in the con- 
ference of December 1, 1950, the discussion per- 
tained very largely to the matter of penalty, and 
it is to be remembered that the corporation case 
which we now have before us and the individual 
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eases which involve the partnership and had very 
complicated features, were all under consideration. 
Now, these income adjustments as to the corpora- 
tion had been discussed in previous conferences at 
great length and there was very little discussion 
of those adjustments in the conference of December 
1, 1950 as it pertained to the corporation income. 
There was a large amount of discussion as to 
penalties. Now then, in the final settlement that 
was reached referring to the corporation, there was 
a reduction income for the year 1943 in the amount 
of $5,755.33 which at the time of the December 1, 
1950 conference it had not been anticipated would 
be made, that is for 1943. In computing the net 
operating loss carry-back from the year 1945 to 
the year 1943 there was an additional deduction of 
income allowed of $4,871.83. [33] 

Q. That item you just mentioned Mr. Williams, 
$4,871.83, that is the item shown in connection with 
the logging contract with the Juanita Investment 
Company, isn’t that right? 

A. That is correct. 

Q. In other words, the only changes that were 
made in what you call the anticipated settlement, or 
possible settlement were these two items, otherwise 
it went through the way it was in 1950? 

A. No, it did not. Because in the negotiations 
that were conducted wp to December 1, 1950 and in 
that conference I had not reached a decision in 
my own mind as to whether or not delinquency 
penalties should be sustained in the case of the cor- 
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poration by reason of failure to file a timely ex- 
cess profit tax return. I don’t have the figures be- 
fore me at the moment but I believe there was a 
conditional concession on final settlement on that, 
before I testify as to that I would like to examine 
1% further. 

Q. In other words, there were three things that 
were different you think, between the way it was 
finally settled and the figures in 1950, the two you 
mentioned and the matter of penalties, is that 
right? 

A. I think that is correct as far as the corpora- 
tion is concerned. 

Q. As far as the corporation is concerned? 

A. Yes, that is correct. [34] 

Q. Then I think you said that you made some 
computations based on the December 1, 1950, fig- 
ures as to what the taxes would be? 

A. I never made any computations. 

Q. Well, that someone made tentative computa- 
tions on the amount of the taxes, that was my 
recollection of your testimony. 

A. I am sorry, I didn’t quite understand that 
last question. 

Q. I may have misunderstood your testimony 
on direct examination but I thought you said some- 
thing to the effect that the only time you figured 
how much tax was involved here in these adjust- 
ments of income and expense was based on these 
1950 figures, and that you did make a computation 
at sometime or another? 
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I never made any. 

Did you have any made? 

Our audit section made the computation. 
Did you see those computations? 

I saw the result of them. 

You saw the result of them? 

Yes, but I am not prepared to testify that 
those computations followed or did not follow ex- 
actly the income adjustments that I had in mind 
and I think that Mr. Rushlight’s then representa- 
tives had in mind. 

Q. Were those computations based generally on 
the 1950 figures? [35] 

A. Generally they were, yes, but those were not 
made until—I should say that was only one group 
of computations that were made and none of those 
were made until well into the year 1951, the spring 
of the year 19951. 

Q. And those computations if they are based on 
this 1950 area of agreement they would show a 
substantial overassessment of the 1943 excess profit 
tax wouldn’t they? 

A. Yes, they would show an overassessment in 
the 1943 excess profit tax. 


POPrPOPO b 


Q. I think you testified in direct examination - 


that you gave your entire time to this case during 
December 1950, when you say this case you meant 
these related cases, did you? 

A. That is correct all these cases. 

Q. J think you said that you treated all of these 
cases mentioned in the pretrial Order,—that you 
treated them all together? 
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A. When you say all the cases do you refer to 
the corporation and A. G. and Betty Rushhght 
Q. ——You mean Raymond Rushlight don’t 
you? 


A. No, not for this purpose. 

@. Maybe we better start over again. 

A. What was this question ? 

Q. Did you treat all these Rushlight cases that 
are mentioned in the pretrial Order together. Did 
you treat them all together? 

A. It cannot be said that we treated the Juanita 
Investment [86] Company and Juanita Leggett as 
a part of this group. The issues involved in those 
cases were almost entirely distinct from the other 
cases. 

Q. Except for those two cases they were treated 
together,—that is, the Juanita Investment Company 
and Juanita Leggett matters? 

A. Yes, these conference dates mentioned in the 
pretrial Order, it would be impossible to say that 
a conference was held on such and such a date 
with respect to the corporation because the prob- 
abilities were that other cases were discussed at the 
same conference, or issues involved in the other 
cases. 

@. When did you first discover that no refund 
claim on form 843 had been filed by the Plaintiff 
in this case? 

A. Ihave no record of the exact date but it was 
at the time we were working over the figures for 
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the purpose of determining what the stipulated 
deficiencies would be on the overassessment. 

Q@. That would be after Mr. Gerany and I were 
in the case would it? 

A. Oh, yes, possibly a week before the stipula- 
tion was filed with the Tax Court. 

Q. That was in 1953 was it? 

A. That is correct. 

Q@. Was that after Mr. Gerany and I had agreed 
with you on [37] all the items of expense and in- 
come ? A. That’s right. 

Q. So we had agreed on all items of income and 
expense before it was discovered that there wasn’t 
any refund claim? A. That is correct. 

Q. You had refund claims for Betty Rushlight 
and Raymond at that time, didn’t you? 

A. I have no recollection at present what re- 
fund claims we had and I can’t tell from these 
records here, but I assume those were the ones we 
did have. We did have refund claims? 

@. You had a number of them, didn’t you, in 
eonnection with these cases? 

A. We did, yes. 

@. Now, these other cases,—just strike that,— 
Mr. Williams did you handle these cases just lke 


you would have handled them if there had been 


refund claims filed by the plaintiff here? 

A. That question involves so many possible dif- 
ferences of fact that I cannot answer it. 

@. Did you handle the cases any different up 
to the time that you discovered that there wasn’t 
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any refund claim than you would have done if 
there had been? 


A. Again T say I cannot answer that question 
because if a refund claim had been filed it is en- 
tirely possible that [38] an allegation of the facts 
would have been made in that claim and evidence 
would have been submitted or a separate examina- 
tion by a revenue agent would have been made at 
the time which would have divulged information 
that would change the entire aspect of the case. I 
ean’t answer that. 


Q. So you did have refund claims by Betty and 
Raymond Rushlight and by other taxpayers here, 
didn’t you? A. We did. 

Q. Did you make any special investigation by 
reason of the fact that you had their refund claim 
before you? 

A. I believe, as I recall now, that it would have 
been impossible for us to consider those refund 
claims to a conclusion without a supplemental in- 
vestigation being made in the field by a revenue 
agent or someone delegated by the revenue agent 
in charge, such investigation being made after the 
cases were referred to us. I think; it would have 
been impossible, before I make a categorical state- 
ment to that effect I would have to look up the 
record to refresh my memory,—records that I do 
not have here. 

Q. Now, Mr. Williams, in those negotiations that 
you had in 1951, ’52 and ’53, I think you testified 
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that you never referred to any amounts that were 
refundable in the form of tax, is that right? 

A. That’s*ight. [35a 
. Q. But if you followed through on the adjust- 
ments that you did discuss, the income and expense 
deductions,—if you followed through and computed 
it then if there was a deficiency or refund that 
would follow as a matter of course based on the 
tax levy? 

A. In any event it would depend upon,—the 
overassessment or deficiency would depend on the 
state of facts relative to the statute of limitations. 

Q. Then if you computed taxes based on these 
figures you are using it would show an overassess- 
ment, an overpayment or a deficiency then as a 
matter of course? 

A. Yes, it would show additional tax due, over- 
payment due the taxpayer but of course, whether 
the additional tax was assessable and whether or 
not the overpayment was refundable would be de- 
termined on the facts so far as the statute was con- 
cerned. 

Q. But you were not concerned with that? 

A. No. 

So Ge Ca BP BS 

Q. Mr. Williams, when you were handling these 
Rushlight cases, these negotiations that you men- 
tioned here, when they were being carried on, did 
you assume that [40] the claim had heen filed as 
suggested in the statutory notice, the section that 
you read to the Court here? 


-_ 
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A. The question of whether a claim had been 
filed or not never arose in my mind because we were 
devoting ourselves to the determination of tax 
liability. 

Q. Now, will you explain it again how you 
would have handled it differently if a claim had 
been filed on form 8438 referring to the 90 day 
letter ? 

A. I don’t see how I can answer that question 
for the simple reason that if a claim had been filed 
it is not improbable at all that the entire picture 
of the cases would have changed. What I mean by 
that is this, that the claim might have been in- 
vestigated in the Agent’s office before being re- 
ferred to us. The claim might have never come to 
us and if it came to us whether it was investigated 
or not, and the question that it would in all pro- 
_babilities have carried a separate statement of facts 
based upon the evidence contained in the claim or 
the development of consideration,—the develop- 
ment as a result of a consideration of the state- 
ments made in the claim it is probable that the 
cases would have assumed entirely different aspects. 

q. All right, assuming that a claim had been 
filed as was pointed out in the statutory notice, and 
I quote: “namely, the basis of which may be as set 
forth herein’’ would that claim have been in- 
vestigated? [41] 

A. If a claim had been filed it would have been 
filed in the agent’s office or the Director’s office. In 
| the office of the Collector before the reorganization 
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of the Bureau and the office of the Director if after 
that time. What they would have done with that 
elaim I don’t know. I can speculate as to what they 
might have done with the claim. 

@. Now, in the case of the other taxpayers here 
who didn’t have docketed cases, those claims were 
referred to you? 

A. Yes, they were, they came to us with the file. 

@. Did you examine these other claims for re- 
fund during the course of your negotiations? 

A. No, I don’t think I did examine them. 

@. Then we can say that you didn’t know what 
claims for refund were there and what claims were 
not, is that right? 

A. Not until we determined tax liability. 

Q. In other words, it wasn’t until after Mr. 
Gerany and I on behalf of the plaintiff here and 
the other payers and you agreed on the items of 
the expense and income, it wasn’t until after that 
that we even inquired as to the matter of the claim, 
is that right? 

A. Ask that question again will you? 

Q. It wasn’t until after we came to a settlement 
with you as to items of income and expense that 
we went into the matter of whether claims had 
been filed or not, is that right? 

A. In our conferences we didn’t discuss the mat- 
ter of [42] whether or not claims had been filed. 
The situation with respect to individuals was some- 
what different in any event from the case of the 
corporation for these reasons,—these refunds that — 
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were claimed in the case of the individuals were 
attributable to adjustments increasing tax liability 
in the case of Mr. Rushlight, namely as a result 
of the Bureau holding in the statutory notice of 
deficiency issued in his case that Mr. Rushlight 
and his brother Raymond should not be regarded 
as partners. Standing alone, that determination 
would increase the tax lability of Mr. Rushlight 
with corresponding overassessment in the case of 
Mrs. Rushlight and Raymond, that was apparent 
on the face of the matter and there was no par- 
ticular reason to examine those claims, they were 
what we know as protective claims. 

The Court: I know Mr. Witness, that you are 
endeavoring to answer these questions correctly, 
but I call your attention to the fact that you 
haven’t as yet answered the attorney’s question. 

A. I don’t remember that we talked about that 
specific question until after agreement had been 
reached with respect to items of income, deductions 
and tax liabilities determined. [43] 

Ge SS oS 98 Ge 
Redirect Examination 

Q. (By Mr. Bowden): Thank you very much 
on that point Mr. Williams. Now, I think you stated 
a moment ago that the claim for refund, or a claim 
for refund would generally find its way to the 
Director’s office, or the audit division? 

A. It would normally be filed with the Director, 


yes. 
Q. At all times during these negotiations prior 
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to 1942 you did not have authority to dispose of a 
case administratively ? 

A. Prior to 1953 would be more exact. 

Q. Prior to 1953 you alone did not have the 
authority ? 

A. It would be more correct to say that at the 
time I received delegation,—the point I am making 
is that I can’t say whether it was before January 
1, 1953 or after January 1, ’53. 

Q. In other words, you could not commit the 
Government on any settlement, and any settlement 
you proposed was [48] reviewable and would have 
to be accepted or rejected by, not only your superior 
but also legal counsel’s superior, Mr. Pigg? 

A. That’s right. 

Q. After 1952 the situation was such that you 
and legal counsel had to concur on a recommenda- 
tion? A. That is correct. 

@. If you concurred you had authority to settle? 

A. “That’s meht: 

Q. This latter authority I speak of was in ex- 
istence at the time you settled the instant case? 

A. The latter authority was in existence at that 
time, that is right. 


@. You and Mr. Pigg had authority to dispose: 


of this case administratively ? 

A. Yes, subject, of course to the requirements 
of disposing of the petition through Tax Court 
channels. 

Q. Yes, but in the last analysis you and Mr. 
Pigg had the authority ? A. Yes. 
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Q. At any time during the consideration of 
these cases in your office,—may I rephrase that 
question. One of the principal contentions in this 
ease, Mr. Williams, is that the petition filed in the 
Tax Court constituted a claim for refund, at any 
time during the considerations of these cases in 
your office did you or your office consider [49] the 
petition filed in the Tax Court as a claim for re- 
fund ? A, No, we did not. 

Q. Mr. Williams, does a review of your files 
indicate that prior to 1948, when the statutory 
notice of deficiency was sent, that taxpayer, 
through his counsel, had been advised to protect 
himself by filing protective claims for refund? 

A. Yes, our files do so indicate. 

Q. Do you recall approximately what year a 
letter to that effect was sent to counsel, was it in 
1946? 

A. The letter that I have in mind was mailed 
shortly before the statutory notice was issued? 

Q. Sometime in 1947? 

A. In 1948,—sometime shortly before the statu- 
tory notice was issued in May 1948. 

Q. Does your file indicate that prior to the 
issuance of the statutory notice they had been put 
on notice by letter that they should protect them- 
selves by filing a claim for refund? 

A. Yes, and then as has already been testified 
the statutory notice itself carried further, a para- 
graph to that effect. 
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Q. <A second notice was sent in the statutory 
notice of this deficiency ? A. Yes. [50] 

So PS RS 
Reeross Examination 

Q. (By Mr. Burdick): Just a few questions. 
Mr. Williams, did you have before you during all 
these negotiations, in your files, the petition that 
was filed in the Tax Court by the Plaintiff in this 
case ? 

A. Sometimes those files accompany administra- 
tive files and at times they do not. In any event 
they are always available to me and in this case I 
think it was part of my file. 

@. So that you had before you during these nego- 
tiations, the petition that was filed by the Plain- 
tiff in this case? A. That’s right. 

Q. That petition I think is exhibit numbered 2? 

A. I have it, yes. 

@. I would like to call your attention to page 
5 of the petition and ask you to read paragraph K 
of that? A. Yes. 

®. Now, did you ever tell the Petitioner’s rep- 
resentative here that that wasn’t a sufficient claim 
that the overassessment here was larger than was 
shown in the statutory notice? 

A. I don’t remember of that paragraph ever 
being discussed [52] I don’t believe it was. In any 
event there is no claim in there of overpayment. 

@. But there is a claimed overassessment? 

im ‘That's richt: 

Q. I call your attention to page 17 of the peti- 
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tion, paragraph “A’’ of the prayer, page 17 which 
I will read: ‘‘That there is an overassessment in 
Petitioner’s excess profits tax for the taxable year 
ended December 31, 1943 of not less than $54,218.68 
for said year.’’ Now, did you ever tell the repre- 
sentative of the Petitioner that that wasn’t a suf- 
ficient claim that there was an overassessment in 
excess profits tax of $54,218.68, for the year 1943? 
A. That provision of the prayer was never dis- 


—eussed to my knowledge. 


Q. But you did have this petition in your files? 
A. Yes. [53] 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 15419 
UNITED STATES OF AMERICA, Appellant, 
vs. 


A. G. RUSHLIGHT & CO., an Oregon corpora- 
tion, Appellee. 


STATEMENT OF POINTS AND DESIGNA- 
TION OF RECORD 


Appellant herein hereby files a statement of 
points on which it intends to rely, which are as 
follows: 

i. The District Court erred in finding that the 
letter of May 28, 1948, advising the taxpayer of 
deficiencies in income tax for 1943 and 1944 and 
the overassessment of excess profits tax for 1943, 
was ambiguous and misleading as to what steps the 
taxpayer should take. This letter specifically states 
that the overassessment for 1943, which is here in 
issue, would be made the subject of a certificate of 
overassessment provided that the taxpayer fully 
protected himself against the running of the statute 
of limitations by filing a claim for refund on Form 
843 with the Collector of Internal Revenue. A copy 
of this form was enclosed with the letter. Appellant 
alleges that the language in this letter was clear 
as to what steps the taxpayer should take in regard 
the overassessment for 1948. 
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2. The District Court erred in finding that the 
petition filed in the Tax Court gave the Commis- 
sioner of Internal Revenue sufficient notice of tax- 
payer’s intentions and that the petition adequately 
set forth a claim for refund for 1943 excess profits 
taxes. A Tax Court petition cannot qualify as a 
claim for refund since it is filed with the Tax Court 
and not with the Commissioner of Internal Rev- 
enue, and since it was never identified as a refund 
claim. A claim for refund is only valid when it is 
identified as such. Otherwise, the Commissioner of 
Internal Revenue has nothing before him to accept 
or reject. 


3. The District Court erred in finding that the 
Commissioner of Internal Revenue investigated the 
matters set forth in the Tax Court Petition as 
though it were a claim for refund and, therefore, 
the formal requirements of the statute and regula- 
tions were waived. There is no evidence in the 
record to show that the District Director’s office 
| took any action or verbally indicated to taxpayer 
that a portion of the petition filed in the Tax Court 
would suffice as a claim for refund. Merely carrying 
on negotiations with the District Director’s office 
to redetermine income and excess profits tax de- 
ficiencies for both 1943 and 1944 as well as the 
excess profits tax overassessment for 1943 here in- 
volved, does not constitute a waiver of the claim 
for refund requirements. 


Appellant herein hereby designates as the record 
material to this appeal, the following: 
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1. Complaint. 

2. Answer. 

3. Pre-trial Order. 

4. Exhibits 1 through 7 attached to the pre-trial 
order. 

D. The following portions of the reporter’s tran- 
script of April 27, 1956: Page 10, line 8-16; page 
14, line 10- page 25, line 24; page 33, line 3-23; 
page 40, line 24- page 41, line 5; page 48, line 11- 
page 50, line 25. 


6. Opinion of the District Judge. 

7. Findings of Fact and Conclusions of Law. 
8. Judgment. 

9. Notice of Appeal dated October 29, 1956. 
10. Notice of Appeal dated January 18, 1957. 


11. Order Extending Time to File Record on 
Appeal, entered December 5, 1956. 


12. Designation of Record. 


13. This Statement of Points and designations 
as to contents of record on appeal. | 
CHARLES K. RICE, 
Assistant Attorney General, 
Counsel for Appellant 


[Endorsed]: Filed February 2, 1957. Paul P. 
O’Brien, Clerk. 
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APPELLEE’S DESIGNATION OF RECORD 


Comes now the Appellee and pursuant to Rule 
17 of the rules of this court designates the follow- 
ing portion of the record on appeal as being ma- 
terial to this appeal. 


1. The following portions of the reporter’s tran- 
script of April 26, 1956: 

Page 6, line 25- page 10, line 7; page 10, line 
16 - page 14, line 9; page 26, line 16 - page 33, line 
2; page 33, line 24- page 40, line 18; page 41, line 
6 - page 43, line 23; page 52, line 5 - page 53, line 16. 

/3/ DENTON G. BURDICK, JR. 
Of Attorneys for Appellee 
Affidavit of Service attached. 


[Endorsed]: Filed February 12, 1957. Paul P. 
O’Brien, Clerk. 


